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PREFACE 


A critical analysis of the neutrality legislation adopted by the Con- 
gress of the United States since 1935 is presented in this issue of 
International Conciliation. The factors which led to the formula- 
tion of the various Acts, the factual operation of the Acts and the 
actual and possible effects of the methods of application chosen are 
covered in the study, which is the work of Francis De4k of the School 
of Law at Columbia University in New York. 

Dr. Ded4k is the author of several books and numerous articles 
on neutrality, and during the winter 1937-38 delivered lectures 
on the subject in both Paris and London. Readers of International 
Conciliation will recall as an earlier contribution by Dr. De&k to 
this series the article which appeared in the May, 1938, issue (No. 
340) under the title ‘‘ The Pitfalls of the New American Neutrality.” 

The official text of the Neutrality Act of 1939 is included in the 
pamphlet. 


NICHOLAS Murray BUTLER 
New York, February 9, 1940. 
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THE UNITED STATES NEUTRALITY ACTS 
THEORY AND PRACTICE 


By Francis DEAK 


The Background 


For more than a hundred years—that is to say, from the beginning 
of the nineteenth century until her entrance into the world war in 
1917—the United States of America was generally regarded as the 
leading neutral nation of the world. While insisting to the limit of 
her power that her rights as a neutral be respected and that bellig- 
erent interference with her sea-borne commerce should be confined 
within the barriers gradually erected by custom and practice, the 
United States, during the French revolutionary and Napoleonic 
wars, set the standard of neutral duties on land and on sea at a level 
admittedly higher than that required by contemporary interna- 
tional law. In the century following, while she grew almost imper- 
ceptibly into a world power, her leadership in this respect was 
maintained. 

The record of the United States as a respecter of neutral rights 
and the observer of neutral duties may not be wholly without blem- 
ish. She has been reproached for extending beyond reason the doc- 
trine of continuous voyage during the Civil War! and in recent years 
it has been urged that from 1914 to 1917 she was deficient in demand- 
ing respect for neutral rights with an equally forceful impartiality 
from both belligerent parties.2 However that may be, there is no 
gainsaying that when the war broke out in 1914, the remaining few 
neutral nations in Northern Europe (Switzerland had no maritime 
commerce and need not be taken into account in this respect) and 
the Latin-American republics looked to the United States to assume 
leadership in a cooperative defense of neutral rights. In this expecta- 
tion they were disappointed, not because the United States thought 
it less important to preserve these rights, but because traditionally 
and temperamentally the American people were educated to a 
policy of isolation which excluded joint action with other nations, 
os 1 Gee the cases of the Springbok, 5 Wallace (U. S. Supreme Court Reports) 1 Geet ont 
Prise Low (i888), p. 36, note a; Fauchille, Dw Bocas maritime (1882). Dp. 939-403, Hall 
Treatise on International Law (8th ed. by Higgins, 1924), Sec. 263; Gessner, Kriegsfithrende 
und neutrale Machte (1887), pp. osff. 


*See Borchard and Lage, Neutrality for the United States (1937). Cf. Lansing, War 
Memoirs (1935), p. 128. 
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on this hemisphere as well as elsewhere. So although she refused to 
participate in any joint manifestation of neutral solidarity, she did 
on her own account make representations to the belligerent govern- 
ments and, in fact, one of the reasons why the United States entered 
the war was the disregard of her neutral rights. I do not propose to 
argue whether or not there were other reasons which brought the 
United States into the war; neither do I raise the question of whether 
or not the judgment of those who made the decision was right or 
wrong, objective or biased. I merely suggest that, rightly or wrongly, 
in the mind of the average American unrestricted submarine warfare 
was and is accepted both as the cause and the justification for our 
entry.® 

When the war was over, the American attitude toward neutrality 
underwent a mysterious change. The principle of the freedom of the 
seas, proclaimed as one of the necessary bases of peace in President 
Wilson’s Fourteen Points, was never pressed. What the attitude 
of the United States should be in any future war received no con- 
sideration for fifteen years after the “cease fire’’ order was given in 
November, 1918. This was due to two distinct causes. 

On the one hand, a considerable body of public opinion, disillu- 
sioned by the results achieved at the Peace Conference (and it is 
immaterial whether and to what extent such disillusionment was 
justified) clamored for a return to the policy of isolation. In view 
of the increased power and prestige of the country, this school of 
thought believed that the United States should not and need not 
ever again participate in a war, particularly in Europe. 

On the other hand, the idea of collective security and interna- 
tional cooperation for the prevention of war, despite the rejection 
of the League of Nations by the United States, gained a goodly num- 
ber of recruits in this country for a multitude of reasons which need 
not now be explored. This school of thought believed that traditional 
neutrality, that is to say, impartiality and nonparticipation, was 


inconsistent with the new world order which, to their minds, was 


erected on the League Covenant and the implementing instruments 


* It is true that there was as much, if not more, interference with our shipping on the | 


part of the Allies as on the part of Germany. Such interferences were just as much a viola- 
tion of international law as the unrestricted submarine warfare and created deep resent- 
ment among the American people. The question may be raised why the United States 
went to war with Germany in defense of her neutral rights and not with the Allies. I believe 
the answer is that the American people value life and limb more than property and profits, 
In the present conditions, a reminder of this essential fact, so often misunderstood 
misrepresented, even by Americans, seems to be appropriate. 
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thereto. Some exponents of this theory even went so far as to brand 
neutrality as ‘‘immoral.’’ The net result was that the possibility of 
“war’’ in the old-fashioned sense was minimized, if not wholly dis- 
counted, by both groups and a reexamination of neutrality was neg- 
lected.‘ The slight attention given to the law of war and neutrality 
in the teaching of international law in a great many American col- 
leges and universities in the first post-war decade was but a reflection 
of this attitude. 

The illusion of a warless world began to crumble in 1931 with 
Japan’s adventure in Manchuria. There followed a rapid succession 
of events, each involving a serious blow to the collective security 
system. There were wars, though of small proportion, in the Western 
Hemisphere; the World Disarmament Conference which convened 
on February 2, 1932, dragged through weary and inconclusive dis- 
cussions to an adjournment sine die on June 11, 1934, after the 
withdrawal of a defiant Germany then under a National-Socialist 
Government; and there began a period of unilateral denunciation 
of treaties, a desperate armament race and the introduction of a 
tone in the conduct of relations between nations which had been 
unknown in the history of modern diplomacy. The discussion of 
neutrality was bound to be resumed, for the threat of a major war 
was clear on the horizon to all those who cared to face realities. This 
was especially true in the United States where the isolationist senti- 
ment and the determination to stay out of wars was not only a 
heritage of the American people but was also stimulated by the 
congressional investigation of the munitions industry under Senator 
Gerald P. Nye of North Dakota. Following the revelations of the 
Nye Committee, the cry went up that the United States was dragged 
into the last war by the manipulations of munitions makers and 
international bankers and since this reduced the issue of peace or 
war to the simplest possible terms for the man in the street, the 
clamor began for legislation to prevent the recurrence of such a 

‘It should be noted, however, that the Government of the United States did not dis- 
regard the continued existence of neutrality. In the ‘‘Treaty regarding Principles and 
Policies to be followed in matters concerning China,” signed at Washington on February 6, 
1922, by the powers participating at the Conference on the Limitation of Naval Arma- 
ments, the signatories agreed fully to respect China's rights as a neutral in time of war to 
which China is not a party. (Art. 6.) U. S. Treaty Series, No. 723; League of Nations Treaty 
Series, Vol. 38, p. 277. The Convention on Maritime Neutrality, adopted at Havana on 
February 20, 1928, was signed and ratified by the United States. U. S. Treaty Series, No. 
845; League of Nations Treaty Series, Vol. 135, p. 187. 

*See Report of the Special Committee on Investigation of the Munitions Industry 


nt to Senate Resolution 206 (73rd Congress). Seventy-Fourth Congress, 2d Session. 
rt No. 944; in 7 parts. 
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possibility. The demand was, first, for control of the munitions 
industry and of credit transactions. But when war clouds began to 
gather over Ethiopia in the summer of 1935, and the resulting tension 
between Great Britain and Italy threatened war between at least 
two major maritime powers, the aspiration took on another shape 
and the insistence was for strengthening the “neutrality’’ of the 
United States, neutrality which would be hole-proof insurance 
against this country being dragged into any war. It was against such 
a background and after such preliminaries that the formulation of 
a new pattern for American neutrality began with the enactment 
of the first of a series of so-called neutrality acts on August 31, 1935. 


The Law in Books 
I—TueE ACT OF 1935 

The first so-called Neutrality Act was passed, after a hurried 
discussion and without adequate legislative inquiry, during the last 
sweltering days of August, 1935.* Although some of the provisions 
of the Act, specifically the arms embargo and the prohibition of 
carriage of arms to belligerents in American ships, were to be in 
force only until February 29, 1936, the widespread designation of 
this Act as ‘“‘temporary” is inaccurate, since the other provisions 
were enacted without time limit. 

The substantive provisions of this Act, which laid the foundation 
and served as the pattern for subsequent neutrality legislation, may 
be summed up as follows: 

(1) ARMS EMBARGO. The exportation of arms, ammunition, and 
implements of war from the United States or its possessions to 
belligerent ports or to neutral ports for transshipment to or for the 
use of belligerent States was prohibited upon a Presidential procla- 
mation of a state of war between foreign nations named in the 
proclamation. The arms embargo was to follow automatically the 
Presidential proclamation; the issuance of such proclamation was 
mandatory when the President found the existence of a state of war; 
but the finding of the state of war was left within the President's 


* Joint Resolution (Public Resolution No. 67, 74th Congress) for the Prohibition of | 


the Export of Arms, Ammunition, and Implements of War to Belligerent Countries; the 


Prohibition of the Transportation of Arms, Ammunition, and Implements of War by | 


Vessels of the United States for the Use of Belligerent States; for the Registration and 
Licensing of Persons Engaged in the Business of Manufacturing, appertes. or Importing 
Arms, Ammunition, or Implements of War; and Restricting Travel by American Citizens 
on ape auens Ships during War. August 31, 1935. United States Statutes at Large, Vol. 49, 
p. 1081. 
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discretion: it could occur upon the outbreak or during the progress 
of war, or the President might not find that war exists at all. An 
enumeration of arms whose exportation was forbidden was manda- 
tory, but the President was left free to make up the list of prohibited 
arms. It remained within the President’s discretion to extend the 
prohibition to other States which might subsequently become 
involved in the war and to lift the arms embargo at the termination 
of war.? 

(2) CARRIAGE OF ARMS IN AMERICAN VESSELS. The Presidential 
proclamation of a war automatically prohibited the carriage in 
American ships of arms, ammunition, and implements of war, the 
exportation of which was thenceforward prohibited, to belligerent 
ports or to neutral ports for transshipment to or for the use of a 
belligerent State.* As already indicated, these two prohibitions were 
to remain in force only until February 29, 1936. 

(3) CONTROL OF MUNITIONS INDUSTRY. For the supervision of the 
manufacture and trade in arms, ammunition, and implements 
of war, and to carry out the provisions of the Neutrality Act, a 
“National Munitions Control Board,’’ consisting of the Secretary 
of State as chairman and of the Secretaries of the Treasury, Army, 
Navy, and Commerce, was established. Persons and firms engaged 


in the manufacture, export, or import of arms were required to regis- 


ter with the Secretary of State and file a list of the articles of war 
which they make, buy or sell and were forbidden to export or import, 
at any time, any of the arms defined by Presidential proclamation 
pursuant to this section of the Act without a license obtained from the 
National Munitions Control Board. The issuance of license was 
mandatory unless export would violate this or any other statute or a 
treaty to which the United States was a party, i.e. when the President 
had issued a proclamation of a state of war and the arms embargo had 
become effective.® 

(4) USE OF AMERICAN PORTS AS BASE OF SUPPLY. The President 
was duty-bound to require from a domestic or foreign vessel sus- 
pected of intending to carry men, fuel, ammunition or other supplies 


7 Sec. 1 of the 1935 Act. 

8 Sec. 3 of the 1935 Act. 

*Sec. 2 of the 1935 Act. To make the requirement of registration more effective, the 
purchase of arms, etc. by the United States Government from unregistered firms was 
prohibited. The National Munitions Control Board was required to make an annual report 
containing such information ‘‘as may be considered of value in the determination of ques- 
tions connected with the control of trade inarms, ammunition, and implements of war,"’ 
ont reporting the list of persons required to register and information concerning licenses 
ssued. 
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from an American port to a belligerent ship, bond that men or 
cargo would not be delivered to such belligerent ship; any vessel 
which did in fact deliver a supply from the United States to a bellig- 
erent ship could be prohibited from departing from the United 
States for the duration of the war.' 

(5) USE OF AMERICAN PORTS BY FOREIGN SUBMARINES. The Presi- 
dent could, in his discretion, by proclamation, prohibit or restrict the 
entry, sojourn, and departure of foreign submarines, both belligerent 
and neutral, into or from American ports and territorial waters. 

(6) TRAVEL ON BELLIGERENT SHIPS BY AMERICAN CITIZENS. The 
President could, in his discretion, by proclamation deny protection 
to American citizens traveling on belligerent ships (i.e. they could 
travel on such ship at their own risk), unless such voyage was begun 
before the issuance of the proclamation or within ninety days there- 
after by a citizen returning from abroad to the United States.” 

It should be noted that the exercise of the discretionary powers 
under (4) and (5) was conditioned on the President’s finding that 
his action ‘will serve to maintain peace between the United States 
and foreign nations, or to protect the commercial interests of the 
United States and its citizens, or to promote the security of the 
United States,’’ while the exercise of the discretionary power under 
(6) was conditioned on the finding, additional to those stipulated 
under (4) and (5), that his action was required by “the protection 
of the lives of citizens of the United States.”’ 

From the point of view of strict international law, it may be 
observed, only Section 4 of the Act prohibiting the use of Ameri- 
can territory as a base of supply and, perhaps, Section 5, regulat- 
ing the admission of submarines into American waters, deal with 
neutrality. They were intended to fortify the Government in its 


10 Sec. 4 of the 1935 Act. This provision was intended to cover the situation where the 
evidence was not sufficient to justify forbidding the departure of a vessel under Title V, 
Sec. 1 of the Act of June 15, 1917, still in force, which provides: 

‘*During a war in which the United States is a neutral nation, the President, or any 
person thereunto authorized by him, may withhold clearance from or to any vessel, domestic 
or foreign, which is required by law to secure clearance before departing from port or from 
the jurisdiction of the United States, or, by service of formal notice upon the owner, master, 
or person in command or having charge of any domestic vessel not required by law to 
secure clearances before so departing, to forbid its departure from port or from the juris- 
diction of the United States, whenever there is reasonable cause to believe that any such 
vessel, domestic or foreign, whether requiring clearance or not, is about to carry fu 
arms, ammunition, men, supplies, dispatches, or information to any warship, tender, or 
supply ship of a foreign belligerent nation in violation of the laws, treaties, or obligations 
of the United States under the law of nations; and it shall thereupon be unlawful for such 
vessel to depart."’ United States Statutes ait Large, Vol. 40, p. 217, at 221. 

i Sec. 5 of the 1935 Act. 

12 Sec. 6 of the 1935 Act. 
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enforcement of clearly and universally recognized neutral duties. 
The rest of the Act may or may not have served the purpose of 
decreasing possible points of conflict with belligerents and thus 
decreasing the likelihood of the United States being drawn into a 
war. Specifically: 

(a) The United States doubtless has a right to establish control 
over the manufacture and to prohibit the export of arms and ammu- 
nition to belligerents by private persons under its jurisdiction, but 
she is under no obligation to do so. The control of manufacture and 
trade in ammunition is a desirable objective and doubtless a useful 
instrumentality, if properly used, to diminish the likelihood of wars. 
Such control has been established by a number of nations® but it 
has no logical place in a neutrality act since it operates in peace 
time as well as in time of war; its relation to neutrality is indeed 
vicarious."* 

(b) International law does not impose any duty on a neutral gov- 
ernment to prohibit its nationals from carrying in their vessels arms 
and ammunition, admittedly an unlawful venture for which the pri- 
vate citizen, if caught, is penalized under international law by the 
belligerent and not by his own authorities. It may be desirable, both 
from an ethical and from a practical point of view, to prevent the 
carriage of such goods, but it has nothing to do with the obligation 
resting upon the neutral State which deems it in its interest to impose 
such prohibition on its nationals. 

(c) Finally, the neutrality of a State is not compromised by allow- 
ing its citizens to travel as passengers on belligerent merchantmen. 
A command issued to them to refrain from so traveling or a denial 
of diplomatic protection to those who choose so to travel despite 
warning appears to be, in view of the modern methods of maritime 
warfare, an eminently wise, logical, and sensible precaution, but its 
connection with the law of neutrality is indirect. International law 
imposes no such duty on the neutral State, although, of course, the 

% See e.g. Belgium, Royal Decree concerning the Export and Transit of Arms, Ammu- 
nition and Implements of War, November 7, 1935. Monsieur belge, 1935, No. 312, p. 6902. 
Great Britain, The Arms Export Prohibitor Order, 1931, Statutory Rules and Orders, 
1931, No. 413, p. 252, and Arms Export Prohibition Order, 1937, op. cit., 1937, No. 525, 
p. 612. Canada, Customs Act as amended by the Act of April 10, 1937, Sec. 290, Statutes 
of Canada, 1937, 1 Geo. 6, chap. 24. Denmark, Law No. 122, concerning Trade in Arms, 
April 28, 1934, Love og Anordninger, 1934, p. 276. France, Decree regulating the exportation 
Sued peokiticing the erpert cf stme ech amtraakton, Dercauar ta" hean Seema eee 
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neutral State is entitled to renounce such a privilege on behalf of 
its nationals. It thus voluntarily diminishes the sum total of rights 
and privileges to which a neutral State is under international law 
entitled, but to designate such a renunciation as “strengthening 
neutrality’’ is clearly a misnomer. 

These remarks are offered to show that while the provisions of the 
1935 Act and subsequent legislation based thereon may be consid- 
ered as reducing the likelihood of the United States being forced or 
induced to abandon its neutrality by narrowing the circle of conflict 
with belligerents, they have, with the exceptions noted, only a dis- 
tant and vicarious relationship to neutrality as that term is under- 
stood as the aggregate of rights and duties between belligerent and 
neutral States in international law. This observation is based of 
course on purely legal analysis and without considering questions of 


policy. 


II—Tue Act oF 1936 


Since the provisions of the 1935 Act which were commonly regarded 
as most important, namely, the arms embargo and the prohibition 
of carriage of arms by American ships, were to expire at the end of 
February, 1936, Congress was called upon to take action before such 
expiration. This time, somewhat more consideration was given to 
the problem: extended hearings were held before the foreign affairs 
committees of both the Senate and the House of Representatives." 
But the new Act, jammed through the House of Representatives 
after a floor debate limited to twenty minutes for each side, merely 
reenacted the 1935 Act with some changes in phraseology and with 
two important amendments. The Joint Resolution of February 29, 


18 For a reasoned analysis of the Act of 1935, see Professor Philip C. Jessup’s comment 
in American Journal of International Law, Vol. 20, pp. 665-70 (1935). For an extensive 
review of American neutrality, both from the point of view of law and policy, inspired 
apparently by the same Act and by wide public discussion of the problems involved before 
and after its passage, see Legislation Note, ‘‘American Neutrality Reconsidered” in 
Columbia Law Review, Vol. 36, pp. 105-44 (1936). 

16 Neutrality. Hearings before the Committee on Foreign Relations. U. S. Senate (74th 
Cong. 2d Sess.) January 10-February 5, 1936 (Washington, 1936); American Neutrality 
Policy, Hearings before the Committee on Foreign Affairs, House of Representatives 
(74th Cong. 2d Sess.). On H. J. Res. 422 to Maintain the eaeny of the United States 
in the Event of War or Threat of War between or among Foreign Nations, January 7-15, 
1936. (Washington, 1936.) 

Since these hearings were held during the progress of the Italo-Ethiopian war and in 
the midst of the operation of League of Nations sanctions against Italy, they cannot be 
characterized as an objective and dispassionate examination of the sort of neutrality laws 
Congress should enact. The views expressed by witnesses represented more often than 
not the “‘isolationist’’ or the “international cooperation"’ schools of thought—to say 
nothing of those appearing as the unconfessed representatives of an undisclosed principal 
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1936,!’ called for convenience the 1936 Act, changed the wording of 
Section 1 of the 1935 Act from “upon the outbreak or during the 
progress of war’’ to “ Whenever the President shall find that there 
exists a state of war’’ between foreign nations. Congressional intent 
appears to have been to limit Presidential discretion concerning the 
time when he might make the Act operative. The actual result, how- 
ever, was to increase somewhat the President’s discretion since the 
text of the 1935 Act could be interpreted as referring to “war"’ only 
in the traditional sense of the word, i.e. following formal declara- 
tion of war, while the modified text left the President free to exer- 
cise or refrain from exercising his power in the presence of a de facto 
situation. In a period of undeclared warfare, this change took account 
of realities. On the other hand, the President’s discretion under the 
1935 Act to extend the embargo to other States was taken away and 
such extension was made mandatory under the 1936 Act."* 

The first of the two new provisions, added as Section 1 (a), pro- 
hibited the extension, by private persons in the United States, of 
loans or credits, or financial transactions in bonds, securities or 
other obligations of belligerent countries, their political subdivisions 
or persons acting for or on their behalf. This prohibition was to 
become effective automatically upon the issuance of the Presidential 
proclamation that there exists a state of war between foreign nations. 
Within the discretion of the President, conditioned upon his finding 
that such action would serve the “‘commercial or other interests of 
the United States or its nationals,’’ he could exempt from this pro- 
hibition ‘ordinary commercial credits and short-time obligations 
in aid of legal transactions and of a character customarily used in 
normal peace-time commercial transactions.”’ The prohibition had 
no retroactive effect and did not apply to the renewal or adjustment 
of existing indebtedness. 

The second amendment, added as Section 1(b), exempted an Amer- 
ican republic at war with a non-American State unless the American 
republic was cooperating in that war with one or more non- 
American States. 

The temporary provisions of the Act, i.e. the arms embargo, the 
prohibition of financial transactions and the prohibition of carriage 

" United States Statutes at Large, Vol. 49, D 

% The text of Sec. 1, par. (3) reading, The President may, from time to time, by 
proclamation, extend such embargo upon the export of arms, ammunition, or implements 


of war to other States as and when they may become involved in such war,” was changed 
to read: ‘‘ The President shall . 
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of arms in American ships, all effective automatically upon the 
Presidential proclamation issued pursuant to Section 1 of the Act, 
were to remain in force until May 1, 1937. The rest of the Act was 
to remain in force without time limitation. 

It may again be observed that the prohibition of financial trans- 
actions by the private citizens of a nonbelligerent State with bellig- 
erent governments or the agents of the latter does not directly 
concern the neutrality of the nonbelligerent State. As with contra- 
band, the neutrality of a nonbelligerent would be compromised if 
the Government itself supplied either or both of the belligerent 
parties with the sinews of war—whether arms, money, or credit. But 
international law does not require the neutral State to enjoin its 
nationals from participating in such ventures. Assuming that finan- 
cial involvements in other peoples’ wars renders actual involvement 
inevitable or more likely, this measure may serve to keep the United 
States out of war, but it does not affect its legal status as a neutral. 

An entirely new element was introduced in the modern American 
“neutrality’’ pattern by the second amendment exempting, under 
certain limitations, American republics from the operation of the 
Act of 1936. This provision has of course nothing at all to do with 
carrying out a policy of neutrality since the classic conception of 
neutrality has impartiality as one of its fundamental principles. 
Rather, this provisionisa clear announcement that in the contingency 
envisaged, the United States will not be neutral. The introduction 
of this provision, generated by the hybrid objectives of giving 
expression to the Monroe Doctrine on the one hand and discouraging 
Latin-American States from cooperating in a collective action 
pursuant to obligations under the League of Nations Covenant, is 
one of the illustrations of the confusion of counsel characterizing 
this effort to keep the United States out of war by legislative fiat 
under the guise of “neutrality.” 


III—Tue Act OF 1937 


At the beginning of the year 1937, Congress renewed examination 
of the question of neutrality. The preceding year had been charac- 
terized by public discussion on an unprecedented scale of the existing 
legislation and the policy which the United States ought to adopt. 
Experience had indicated some loopholes and shortcomings in the 
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existing law,’® while the march of events—the civil war in Spain, 
the growing restlessness of Germany, and increasing tension in 
Europe—kept the threat of war constantly before the American 
people. 

The Joint Resolution of May 1, 1937, called for convenience 
the 1937 Act, was in substance and with the exceptions hereafter 
noted, a reenactment of the 1935 Act as amended in 1936. The 
modifications of and amendments to the earlier legislation represented 
the aggregate impact of public discussion, propaganda, experience 
and the ever-present clamor ‘‘to keep the United States out of 
war.’?° We shall examine first the modifications of the reenacted 
provisions of the earlier acts and, second, the new amendments. 


A. Modifications of Reenacted Provisions 


(1) ARMS EMBARGO. Under the earlier acts, the embargo was 
effective in the United States and its possessions; this Act provided 
for an arms embargo applying to the United States only. The earlier 
acts prohibited the export of arms; the present Act made also an 
attempt to export unlawful. The earlier acts prohibited exports to 


belligerent ports or neutral ports for transshipment to a belligerent; 
the present Act prohibited exportation to a belligerent State or to 
a neutral State for such transshipment. The President’s discretion 
to define arms and ammunition covered by the embargo, unlimited 
under the earlier acts, was narrowed, Section 1, par. (d) of the 1937 
Act stipulating that the list shall not include “raw materials or any 
other articles or materials not of the same general character” as 
those listed in a Presidential proclamation issued pursuant to the 
earlier acts and in the Geneva Convention of June 17, 1925, for the 
Supervision of the International Trade in Arms and Ammunition 


19 A conspicuous omission was discovered with reference to the Spanish — war to 
which the Acts of 1935-36 could not be applied. On January 8, 1937, Congress b: os 
Resolution imposed an arms embargo with immediate effect and operative ‘‘during the 
existence of the state of civil strife’’ in Spain, prohibiting the export of arms to that coun- 
try or to any foreign country for transshipment to, or for the use of, “‘ either of the opposing 
forces” in Spain. United States Statutes ai Large, Vol. 50, p. 3. It may be noted that at the 
time this resolution was passed, the United States had full Soroweer relations with the 
Spanish Republican government and she did not r renee § th . belligerency of either fac- 
tion, nor did she recognize the insurgency of General Franco's forces. 

1* United States Statutes at Large, Vol. 50, p. 121. 

% For the legislative history of the Act of 1937, see Hearings before the Committee on 
Foreign Relations, U. S. Senate (75th Cong., 1st Sess.) relative to Proposed i on 
Neutrality (February 13, 1937); and Hearings before the Committee on Foreign Affairs, 
House of Representatives (75th ‘Cong. ., Ist Sess.) on H. J. Res. 147 to Maintain the Neu- 
trality of the Heyes States in the Event of War or Threat of War between or among Foreign 
Nations and H. J. Res. “ 2 to Maintain the Neutrality of the United States in the Event 
of War between z among Foreign Nations, and for other Purposes. (February 16-23, 1937.) 
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and in Implements of War.** Under the 1937 Act (Section 1, par. (c)), 
the arms embargo could be imposed in civil war when the President 
shall find that such a civil war exists and that it is “of a magnitude 
or is being conducted under such conditions” that the export of 
arms “ would threaten or endanger the peace of the United States”; 
no such provision was in the earlier acts although an embargo had 
been in effect against Spain since January 8, 1937.** Most important 
of all, the time limitation contained in the arms embargo provisions of 
the earlier acts disappeared and the indiscriminate prohibition of 
arms export to warring nations was to become a permanent fix- 
ture in American “neutrality” legislation. 

(2) CARRIAGE OF ARMS IN AMERICAN VESSELS. Section 3 of the 
earlier acts became, with minor modifications, Section 6 of the 1937 
Act. In conformity with the revised arms embargo, the prohibition 
was extended to cover cases of civil war and this provision, too, 
appeared without the time limitation contained in the earlier acts. 

(3) CONTROL OF MUNITIONS INDUSTRY. Section 2 of the earlier acts 
became Section 5 of the 1937 Act. With one exception, the modifi- 
cations were textual, without in any way affecting the task of the 
Board, the duties of registration, and the license requirement. New 
was paragraph (g) of the section providing for the invalidation ipso 
facto of licenses for belligerent States upon the issuance of a Presi- 
dential proclamation of the existence of a state of war or civil strife. 

(4) USE OF AMERICAN PORTS AS BASE OF SUPPLY. Section 7 of the 
1937 Act was identical with Section 4 of the earlier acts except that 
(a) the Presidential power to require bond from suspected vessels 
could be exercised only in the United States and no longer ‘“‘in its 
possessions’’; and (b) the exercise of the Presidential power was 
conditioned on his judgment that such action would serve “to main- 
tain peace between the United States and foreign States, or to pro- 
tect the commercial interests of the United States and its citizens, 
or to promote the security or neutrality of the United States’’—the 


%1 For the text of this Convention, see League of Nations Document, No. A.16.1925; 


Hudson, International Legislation, Vol. 3, p. 1634. The list of arms is contained in Art. I. 


This Convention is not yet in force, a sufficient number of ratifications having not as | 
yet been deposited. (See Annex to the Report on the Work of the League of the Year | 


| 


en 


1938/39. League of Nations Document No. A.6.1939. Annex I.V., p. 45.) The United | 
States deposited its ratification with the French Foreign Office on June 29, 1936, but this | 


ratification was conditional upon the entry into force of the Convention as regards Bel- 
gium, the British Empire, Czechoslovakia, France, Italy, Japan, Sweden, and the U.S.S.R. 
+ —— States Department of State, Treaty Information Bulletin, No. 69, p. 8 and No. 
I, p. 6. 
33 Supra, note 19. 
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word “neutrality’”’ appearing for the first time in this connection 
as a motive for action under this section. 

(5) USE OF AMERICAN PORTS BY FOREIGN SUBMARINES AND ARMED 
MERCHANTMEN. Section 8 of the 1937 Act extended to foreign armed 
merchant vessels the Presidential discretionary power given in Sec- 
tion 5 of the earlier acts to prohibit or restrict the entry, sojourn, 
and departure of foreign submarines into or from American ports or 
territorial waters. 

(6) TRAVEL ON BELLIGERENT SHIPS BY AMERICAN CITIZENS. Sec- 
tion 6 of the earlier acts provided that American citizens may travel 
on belligerent vessels, after a proclamation issued in the President’s 
discretion, at their own risk only. Section 9 of the 1937 Act prohib- 
ited such travel automatically upon the issuance of the Presidential 
proclamation concerning the existence of a state of war. The excep- 
tions provided in the earlier acts reappeared in this section. 

“(7) FINANCIAL TRANSACTIONS. Section 1(a) added to the reenacted 
Act of 1935 by the Joint Resolution of 1936, was incorporated into 
the 1937 Act as Section 3. It was extended to cover civil wars and 
the solicitation or collection of funds for medical aid, food, or cloth- 
ing to relieve human suffering by persons or organizations not act- 
ing for or on behalf of the government or factions of the country 
designated as belligerent or engaged in civil war in the Presidential 
proclamation was excepted, subject to Presidential approval and 
regulation. 

(8) EXEMPTION OF AMERICAN REPUBLICS. The notice of non- 
neutrality incorporated as Section 1(b) in the earlier act by the 
Joint Resolution of 1936 appeared without change as Section 4 of 
the 1937 Act. 


B. New Provisions 


(1) EXPORT OF ARTICLES AND MATERIALS OTHER THAN ARMS AND 
AMMUNITION. Section 2, the main novel feature of the 1937 Act, 
commonly known as the “cash and carry” provision, was incor- 
porated as a temporary measure to be effective until May 1, 1939. 
This section provided, first, that in addition to prohibiting the export 
of arms and ammunition, the President might, in his discretion, pro- 
hibit the transport in American vessels of articles other than arms 
and ammunition to belligerents (including civil wars) or to neutrals 
for transshipment to such belligerents; second, that in such cases 
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the transportation of such articles in other than American ships was 
prohibited until all right, title, and interest therein (insurance on 
such articles not being deemed an “interest’’ on which a claim by 
the United States Government may be based) should have been trans- 
ferred to the foreign consignee. The enumeration of the articles 
whose exportation was thus restricted was within the President's 
discretion; the exercise of the discretionary power conferred by this 
section was conditioned upon a Presidential finding that such action 
was necessary ‘‘to promote the security or preserve the peace of the 
United States or to protect the lives or commerce of citizens of 
the United States.’”’ Under limitations which the President was 
authorized to prescribe, transportation of such materials might, how- 
ever, be permitted on or over inland waters or lands bordering the 
United States. 

(2) ARMING OF AMERICAN MERCHANT SHIPS. Section 10 of the 1937 
Act imposed an automatic prohibition, upon Presidential procla- 
mation of a state of war or of civil war, against arming American 
merchantmen or against the carriage therein of arms or ammuni- 
tion except small arms deemed necessary, by regulation, for the 
preservation of discipline aboard ship. 


The comparatively slight modifications of the reenacted provi- 
sions of the earlier acts and the addition of two new restrictions did 
not fundamentally change the character of the new American “ neu- 
trality’’ legislation. The extension of the arms embargo and of other 
prohibitions connected therewith to civil strife and the restrictions 
imposed on the movement of armed merchantmen represented an 
endeavor to narrow the area of conflict between belligerents and 
neutrals rather than measures designed to strengthen neutrality 
under international law. It was responsive to a popular demand to 
keep the country from being involved in any armed conflict. It may 
be noted also that the controversial status of armed merchantmen was 
in no way solved, but alternative treatment of such vessels was left to 
Presidential discretion to be governed by considerations of national 
interests and not of international law. The same observations apply 
to the ‘cash and carry”’ provision and to the prohibition on arming 
of American merchant ships. The first provision merely avoided the 
question of contraband and withdrew American ships from the high 
seas, but the unsolved problem of contraband lists could, despite 
the arms embargo, produce difficulties for American ships and 
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exporters and thus induce the Government to assert neutral rights 
against belligerent pretensions; at the same time, by requiring trans- 
fer of title before exportation, it sought to leave open the door, to 
some extent at least, for American business. ‘‘Cash and carry’’ was, 
therefore, not a wholly accurate description; this device may more 
properly be designated as the policy of transferred risk. The second 
provision was, perhaps, closer to neutrality than the rest of the Act 
(excepting of course the base of supply provision), although there 
does not seem to be an international duty on neutral States to refrain 
from arming its merchantmen. The question of the status of armed 
neutral merchantmen, however, may be debatable. 


IV—TueE Act OF 1939 


In view of the approaching expiration of the “cash and carry”’ 
provision in Section 2 of the 1937 Act, Congress resumed considera- 
tion of neutrality legislation during the early days of 1939. Public 
interest in neutrality, which in popular usage became identified 
with “keeping the United States out of war,’’ not only continued 
unabated but was intensified by a succession of events in Europe 
and in the Far East. A flood of bills were introduced in both houses 
of Congress and extensive hearings were held by the Senate and 
House Committees. Discussion centered around the repeal of the 
arms embargo, the extension of ‘“‘cash and carry’”’ and the intro- 
duction of combat areas from which American ships would be 
excluded irrespective of destination. Despite Presidential prodding, 
Congress adjourned without passing any new legislation, leaving 
the 1937 Act, minus the expired cash and carry provision, on the 
statute books. 

After the outbreak of war in Europe, President Roosevelt called 


_™ Neutrality, Peace Legislation, and Our Foreign Policy. Hearings before the Com- 
mittee on Foreign Relations, U. S. Senate (76th Cong., 1st Sess.), April 5—-May 8, 1939. 
American Neutrality Policy. Hearings before the Committee on Foreign Affairs, House of 
Representatives (76th Cong., 1st Sess.), April 11-May 2, 1939. 

_ For a concise analysis of the various bills, see Professor Philip C. Jessup, ‘‘The Recon- 
sideration of ‘Neutrality’ Legislation in 1939,"" American Journal of International Law, 
Vol. 33, p. 549 (1939). 

_ ™ President Roosevelt sent a message to Congress on July 14 calling attention to increas- 
ing international tension and pleading for Congressional action before adjournment. When 
it became apparent that a majority of the Foreign Relations Committee was opposed to 
neutrality legislation at that time, the President and the Secretary of State met leaders 
of the Republican and Democratic forces at the White House on July 18 in an unsuccessful 
attempt to have a bill reported. 

Technically, consideration of the revision of the neutrality law was postponed by an 
adverse vote, by the slender margin of 13 to 12, of the Senate Foreign Relations Com- 
mittee a few days after the Presidential message. The bill was passed by the House with 
the modified arms embargo retained. 
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Congress into special session, and when Congress met on September 
21, he personally delivered a message requesting that the session 
be devoted exclusively to revision of the 1937 Act along the lines 
suggested by the administration before adjournment of the regular 
session. The legislative debates were kept on a comparatively high 
level and little political partisanship was evident in the arguments 
advanced in support of conflicting points of view. The result is 
“Joint Resolution to preserve the neutrality and the peace of the 
United States and to secure the safety of its citizens and their inter- 
ests,” approved by the President on November 4, 1939,%* which we 
shall call for the sake of convenience the 1939 Act.*¢ 

While most of the provisions of the earlier acts were made part 
of the present Act, with greater or less modification, the 1939 Act 
differs materially from its predecessors. As a matter of convenience, 
it may be noted at the outset that all references to civil strife were 
deleted, leaving the present Act applicable to international wars 
only. We shall examine first the reenacted provisions of the earlier 
acts indicating the changes effected therein and, thereafter, the 
new features of the Act. 


(A) Reenacted Provisions and Their Modifications 


(1) ARMING OF AMERICAN MERCHANT SHIPS. This novel feature 
of the 1937 Act (Section 1¢) was retained as Section 6 of the present 
Act. 

(2) EXEMPTION OF AMERICAN REPUBLICS. The notice of non- 
neutrality which became part of American “neutrality’’ legislation 
in 1936 constitutes Section 9 of the present Act; but it now stipulates 
that at least the provisions relating to the National Munitions 
Control Board (reenacted as Section 12, see infra, under (3) ) are 
applicable even to the exempted American sister States. In practice 
this means that henceforth licenses will be required for the export or 
import of arms and ammunition even to or from American republics. 

(3) CONTROL OF MUNITIONS INDUSTRY. Section 12 of the present 
Act is substantially identical with Section 5 of the 1937 Act. The 
only changes worthy of note are: the requirement in subsection (d) 


that applications for export or import licenses must specify the | 


name of the purchaser and the terms of sale; the requirement, in 
subsection (h), of semi-annual, instead of annual reports from the 


% Public Resolution No. 54 (76th Cong., 2nd Sess.). 
28 The official form of citation is ‘‘ Neutrality Act of 1939"; see Sec. 20. 
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Munitions Control Board to Congress and the mandate to specify, 
in the information concerning export or import licenses issued by 
the Board, the names of purchasers and the terms of sales. 

(4) USE OF AMERICAN PORTS AS A BASE OF SUPPLY. Section 7 of 
the 1937 Act became Section 10 of the present Act, amended by 
another subsection empowering the President to require from 
foreign or domestic vessels before departing from the United States 
bonds to assure that no alien seamen who arrived on such vessels 
shall remain in the United States unless so permitted under the 
Immigration Act. The relevancy of this new subsection to the 
preservation of the neutrality or peace of the United States is not 
clear. 

(5) USE OF AMERICAN PORTS BY FOREIGN SUBMARINES AND ARMED 
MERCHANTMEN. Section 8 of the 1937 Act became, without change, 
Section 11 of the present Act. 

(6) TRAVEL ON BELLIGERENT SHIPS BY AMERICAN CITIZENS. Sec- 
tion 9 of the 1937 Act became Section 5 of the 1939 Act, omitting, 
however, the exceptions set forth in the two “ Provided’’ clauses 
of the earlier acts. The effect of this omission seems to be to increase 
the President’s discretion to admit exceptions to the automatic 
prohibition of travel on belligerent ships upon Presidential procla- 
mation of a state of foreign war. 

(7) FINANCIAL TRANSACTIONS. Section 3 of the 1937 Act was 
broken into two separate sections and became Sections 7 and 8 
respectively of the present Act. Section 7 incorporates the prohibi- 
tion of financial transactions with belligerent governments or their 
agents; but necessary credits accruing in connection with the trans- 
mission of telegraph, cable, wireless, and telephone services are 
exempted from the prohibition on the extension of credits. The 
Presidential discretion to exempt from the prohibition ordinary 
commercial credits and short-time obligations in aid of legal trans- 
actions and of a character customarily used in normal peace-time 
commercial transactions (‘‘Provided”’ clause in Section 3(a) of 
1937 Act) is eliminated from the present Act. On the other hand, 
credits may be extended to private persons provided they are not 
acting as agents of a belligerent government and provided that it is 
not for the purpose of financing shipments of arms. Section 8 of 
the present Act, in subsection (a), imposes a prohibition, automatic 
upon Presidential proclamation of a state of foreign war, upon the 
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solicitation and acceptance of contributions for or on behalf of 
belligerent governments, their agents or instrumentalities. Sub- 
section (b) of Section 8 exempts from this prohibition, in terms 
identical with Section 3(a) of the 1937 Act, solicitation of funds 
for medical aid, food, or clothing to relieve human suffering. 


(B) New Provisions 


(1) Attention may be called, first, to the title and the preamble of 
the present Act. For the first time, the purpose of the legislation, 
“‘to preserve the neutrality and the peace of the United States,”’ is 
stated in the title. For the first time, the preamble indicates clearly 
that the objective is sought to be accomplished by “voluntarily 
imposing’’ upon American nationals certain restrictions by domestic 
legislation. For the first time, the purely domestic nature of these 
restrictions and their irrelevance to international law is stressed by 
reservations of (a) “‘all the rights and privileges to which the United 
States and United States nationals are entitled under the law of 
nations” and (b) the right to repeal, change. or modify this domestic 
legislation whenever the peace, security, or welfare of the United 
States should so require. 

(2) PROCLAMATION OF A FOREIGN “STATE OF WAR.” In the earlier 
acts, the “‘finding’’ of the existence of the state of war and the procla- 
mation thereof by the President was sufficient to bring some provi- 
sions of the acts, particularly the arms embargo, into operation. 
The 1939 Act requires not only the finding of the existence of a state 
of war, but also an additional finding that putting the automatic 
prohibitions and restrictions of the Act into operation is necessary 
to promote the security or preserve the peace or to protect the lives 
of the citizens of the United States. Moreover, in the earlier acts, 
the finding of a state of war and the issuance of a proclamation to 
that effect was left entirely to the President’s discretion. Now this 


finding, together with the additional_finding of necessity, may be | 


made not only by the President but also by concurrent resolution 
of Congress. The discretion to make or refrain from making such 
findings has been thus widened because even after finding the exist- 


ence of a state of war, the President or Congress may not “find” | 


that the security or peace of the country or the protection of the 
lives of citizens requires that the law be invoked. On the other hand, 
if such a finding should be made by Congress, it appears that the 
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issuance of a proclamation by the President becomes mandatory 
even though he may disagree with the Congressional “finding” 
either as to the existence of a “state of war’’ or the necessity of pro- 
moting the security, etcetera, of the country, or both. In terms of 
political science, this means that the legislative body of the United 
States may, by concurrent resolution, force the Chief Executive, 
charged under the Constitution with the conduct of foreign relations, 
to take action which may vitally affect the relations of the United 
States with other nations.?? 

(3) USE OF THE AMERICAN FLAG. Section 14 of the 1939 Act makes 
it unlawful for any foreign vessel ‘‘to use the flag of the United 
States thereon, or to make use of any distinctive signs or markings, 
indicating that the same is an American vessel.” Violation of this 
prohibition is penalized by excluding such a vessel for a period of 
three months from American ports or territorial waters, except in 
cases of force majeure. No such provision is found in the earlier Acts 
and while the use of such “ruses de guerre” by belligerents has been 
frequently and vigorously protested by neutral nations in the past, 
it is doubtful that the prohibition incorporated in the 1939 Act 
reflects, in domestic legislation, a rule of international law. Doubt- 
less international law has no affirmative rule enjoining a belligerent 
from using neutral flags or markings; at the same time, a neutral is 
not precluded by international law from imposing such penalties as 
it sees fit on belligerents who resort to such tactics.** The objective 
and the effect of the provision, if enforceable at all, would seem to 
be to narrow the possibility of friction with belligerents rather than 
to strengthen the enforcement of neutrality. 

We have purposely left to the last the three most important 
changes in the present Act, namely, the repeal of the arms embargo, 
the regulation of commerce with belligerents, and the establishment 
of combat areas. 

(4) REPEAL OF THE ARMS EMBARGO. By common consent, the 
heart of the earlier Acts was the arms embargo provision. Section 
19 of the present Act repealed the earlier Acts and although parts 
of these earlier Acts were reenacted, the arms embargo was defi- 

%7 For this reason, there is some doubt as to the constitutionality of the provision giving 
power to Congress to “‘find’’ the existence of a state of war between foreign States. 

% Concerning the use of neutral flags by belligerents, see Draft Convention on the 
Rights and Duties of Neutral States in Naval War, prepared by the Research in Inter- 


national Law of the Harvard Law School (1939), Art. 20 and the Comment, American 
Journal of International Law, Vol. 33, Supplement, pp. 353-59 (1939). 
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nitely discarded. It was around the repeal of the arms embargo 
that the controversy in Congress and in public discussion centered, 
Opponents of repeal argued on two grounds: first, that the embargo 
was per se a desirable instrument in maintaining the “neutrality” 
of the United States, i.e. to keep the country out of war; second, 
that even if that should not be the case, a change during war would 
compromise the true neutrality of the United States and constitute 
a breach of international law.*® Repeal was nevertheless passed by 
a safe majority in both houses of Congress as a result of a compro- 
mise to allow the enactment of much more rigid controls over Ameri- 
can commerce with belligerents than existed in the earlier acts. 

(5) COMMERCE WITH BELLIGERENTS is regulated by Section 2 of 
the 1939 Act. Subsection (a) imposes an automatic prohibition on 
the carriage of passengers, goods, or materials by American vessels 
to any belligerent State. Excepted from this seemingly absolute 
prohibition are: (a) transportation by American vessels on, or over, 
lakes, rivers or inland waters and transportation by aircraft on or 
over lands bordering on the United States (subsection (f) ); (b) trans- 
portation by American vessels (other than aircraft) of mail, pas- 
sengers, or any articles or materials except arms and ammunition,” 
to certain defined areas in the Western Hemisphere, the Pacific 
Ocean, and the Far East (subsection (g) );*4 (c) transportation by 
aircraft of mail, passengers, or any articles or materials except arms 
and ammunition to any port in the Western Hemisphere, the Pacific 
and Indian Oceans, the China, Tasman, and Arabian Seas and the 
Bay of Bengal, unless falling within a “‘combat area”’ (subsection 
(h) ). Subsection (k) further provides that the prohibition does not 
apply to American ships which left a home for a foreign port before 

2° The first argument is predicated upon the assumption that supply of the sinews of 
war is bound to create material interests which ultimately compel the neutral to step in 
to safeguard them. The second argument assumed that the repeal, though preserving 
technical impartiality, would in fact work to the advantage of the Allies and that the 
administration in advocating repeal was motivated by the desire so to do. In refutation 
of this argument, it was suggested that repeal of the arms embargo had already been pro- 
posed before the outbreak of the war. If the change was in fact a breach of neutral duty, 
this suggestion is believed to meet the charge inadequately. It would appear to be a more 
effective rebuttal to say that since international law imposes no duty on a neutral State 
to enjoin private individuals from trading. with belligerents in arms, the repeal of such 
domestic injunction, previously adopted, does not affect the neutrality of the State. On 
the change of domestic neutrality measures in the course of foreign wars, see the Harvard 
Draft Convention referred to supra, note 28, Art. 13 and Comment, loc. cit., pp. 316-29. 

30 As defined by Presidential proclamation, upon the recommendation of the National 
Munitions Control Board; see Sec. 12, subsection (i) of the Act. 

31 These areas are (unless falling within a ‘‘combat area” as defined in Sec. 3—see 
infra): any port in the Western Hemisphere south of 35 north latitude, or north of 35 north 
latitude and west of 66 west longitude; any port on the Pacific and Indian Oceans, includ- 


ing the China and Tasman Seas, the Bay of Bengal, and the Arabia Sea; and any Atlantic 
port south of 30 north latitude. 
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a proclamation was issued, but at the same time denies at once any 
diplomatic protection to such vessel, which may proceed only at its 
own risk. 

Subsection (c) reincorporates the “transferred risk’’ provision 
of the 1937 Act, expired on May 1, 1939, and makes it applicable 
to all articles, including arms and ammunition, but excepting copy- 
righted materials. Under this subsection, export or transport of 
all articles to any belligerent named in the Presidential proclama- 
tion is prohibited until all right, title, and interest therein (insurance 
not being deemed an ‘“‘interest’’) has been transferred to a foreign 
consignee.*? It should be noted that the export prohibition in this 
and in other subsections of Section 2 applies only to export to bellig- 
erent States, but no longer, as in the earlier Acts, to exports to 
neutral States for transshipment to belligerents. Thus the present 
‘Act no longer imposes—wisely, it is believed—on the Government 
of the neutral United States the difficult administrative task of 
determining complicated questions of continuous voyage and ulti- 
mate belligerent destination. 

Excepted from the requirement of transferring risk before exporta- 
tion or transportation are: (a) articles and materials (other than 
arms and ammunition) transported by American vessels or air- 
craft, or by vehicles, on or over lakes, rivers, inland waters or lands 
bordering on the United States; (b) mail or any articles (other than 
arms and ammunition) transported in American vessels to ports 
in the Western Hemisphere north of 35° north latitude, west of 66° 
west longitude and south of 35° north latitude; on the Atlantic 
Ocean or its dependent waters south of 30° north latitude; and on 
the Pacific and Indian Oceans or their dependent waters, unless 
such port is included within a combat area; (c) mail or any articles 
(other than arms and ammunition) transported by aircraft to any 
port in the Western Hemisphere or on the Pacific and Indian Oceans, 
unless such port is included within a combat area; (d) any articles 
(other than arms or ammunition) transported in neutral vessels to 
any port within the areas defined above in (b), unless such port is 
included within a combat area; and (e) arms and ammunition 
transported in American vessels and aircraft exclusively in connec- 
tion with their operation and maintenance of discipline. 

"It would be inaccurate to call this provision ‘“‘cash and carry” since the transfer of 


title is not necessarily conditioned upon payment. The American vendor is not precluded 
from selling on credit as indicated infra, note 85. 
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This summary of the carefully explored provisions of Section 2 
of the 1939 Act is offered as an endeavor to present in intelligible 
terms—though not necessarily with absolute accuracy—the mean- 
ing behind the unprecedently confused, complicated, and garbled 
verbiage of the statutory language. 

(6) COMBAT AREAS. In case of a foreign war, the President may, 
under Section 3(a), in his discretion define by proclamation combat 
areas into or through which no American vessel, aircraft or national 
may pass, irrespective of destination, except under prescribed rules 
and regulations; the areas may subsequently be modified or extended. 
The exercise of Presidential discretion 1s only limited by his finding 
that “‘the protection of citizens of the United States’’ requires his 
action. 

The combined effect of Sections 2 and 3 is, even allowing for the 
fair margin of discretion in invoking or applying the various meas- 
ures thereunder authorized, the almost complete withdrawal of 
American shipping and maritime commerce with belligerents and 
neutrals in adjoining areas. The spread of belligerency or belligerent 
operations proportionately increases the extent of withdrawal and 
even without a “world war”’ in which most of the major powers are 
involved, it is easily conceivable that American ships could be con- 
fined exclusively to coast-wise shipping. The aggregate effect of the 
present Act, as well as of its predecessors of 1935, 1936, and 1937, 
is an increasingly rigid domestic control of American economic 
activity; prohibition and control of trade, shipping, the movement 
of capital, and travel. The inadequacy of the economic measures to 
accomplish the primary political objectives of the law, i.e. to keep 
the United States out of foreign wars, is too glaring to require 
elaboration. 

Heretofore we have traced the progress of legislative development 
only; we shall now examine the new neutrality pattern in practice. 


The Law in Action 


I—Tue ACTS OF 1935 AND 1936 


(1) Pursuant to Section 2 of the 1935 Act, President Roosevelt 
issued, on September 25, 1935, Proclamation No. 2138 defining 
“arms, ammunition and implements of war.’ The prohibited 


% United States Statutes at Large, Vol. 49, p. 3471; U. S. Department of State, Press 
Releases (hereafter cited Press Releases) Vol. 13, p. 222. 
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articles were grouped in six categories, following by and large the 
listing contained in Article 1 of the Geneva Convention of June 17, 
1925, for the supervision of international trade in arms.** This action 
was taken merely in execution of the Act, in peace time, and in 
order to enable the National Munitions Control Board to administer 
the law. It may be noted that the proclamation of September 25, 
1935, was superseded as of June 1, 1936, by a slightly modified list 
contained in Proclamation No. 2163 issued on April 10, 1936." 

(2) Upon the invasion of Ethiopia by Italy, the President issued, 
on October 5, 1935, two proclamations. The first of these proclama- 
tions, No. 2141, prohibited, pursuant to Section 1 of the 1935 Act, 
the exportation of arms and ammunition, as defined in the procla- 
mation of September 25 (see supra, under (1) ) both to Italy and 
Ethiopia as well as to neutral ports for transshipment to either of 
these warring nations.** The second proclamation, No. 2142, warned 
American citizens, pursuant to Section 6 of the 1935 Act, to abstain 
from traveling on vessels of “either of the belligerent nations’’ and 
gave notice that such travel would be at the citizen’s own risk.*? 
Both of these proclamations were revoked by proclamations (Nos. 
2179 and 2180) issued on June 20, 1936.38 

Several observations seem to be in order to indicate the operation 
of the law and the policy of the administration in applying it in this 
instance. First, it should be noted that the President proclaimed 
the existence of a state of war between Italy and Ethiopia indepen- 
dently of the simultaneous consideration of Italy’s aggression by the 
League of Nations.*® Second, the action of the United States tech- 
nically satisfied the requirement of impartiality inherent in the 


% Supra, note 21. 

"U.S. Statutes at Large, Vol. 49, p. 3503; Press Releases, Vol. 14, p. 311. 

"U.S. Statutes at Large, Vol. 49, p. 3474; Press Releases, Vol. 13, P 251; U. S. Depart- 
ment of State, Treaty Information Bulletin (hereafter cited Treaty nformation), No. 73 
®. 4. Following the amendment of the 1935 Act by the Joint Resolution of February 29, 

(see supra, p. 80), this prociamesies was superseded by proclamation, No. 21509, 

the same date, continuing the arms embargo. U. S. Statutes at Large, Vol. 49, p. 3498; 

Releases, Vol. 14, p. 191. 

"U.S. Statutes at Large, Vol. 49, p. 3476; Treaty Information, No. 73, p. 6. 

“ 4 S. Statutes at Large, Vol. 49, pp. 3527-28. 

* The hostilities began on October 2, 1935. It was on October 7 that the League Counci 
approved a report of its Committee (dated October 5), concluding that Italy resorted to 
war in violation of the Covenant. League of Nations Oficial Journal, 1935, pp. 1217ff., at 
1225. It was on October 9 that the Assembly began to consider the application of “‘sanc- 
tions” against the Covenant-breaker (ibid., Special Supplement, No. 138, Records of the 
16th Ordinary Session of the Assembly, Plenary Meetings, pp. off.) and the Coordina- 

Committee was set up on October 10 (ibid., pp. z13"14 . The recommendation of the 

nation Committee to prohibit the export of defined list of arms and ammunition to 

Italy was adopted on October 11 and revised on October 16 and was transmitted to the 

League members by the Secretary General on October 17. Ibid., Special Supplement, No. 

with tha?’ 3, 14. It may be noted that the list of arms adopted by the League was identical 
with that contained in President Roosevelt's proclamation issued two weeks earlier. 
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classic concept of neutrality. In fact, it in no way hampered the 
presumed aggressor, since Italy was well stocked with arms and 
ammunition. It could have hampered the presumed victim, since 
Ethiopia had no arms industry herself and she was barred at once, 
in what was believed to be an effort to defend herself, from an impor- 
tant source of supply. Third, travel on belligerent ships at one’s own 
risk affected in fact Italy alone, since Ethiopia had no ships on which 
Americans could travel even if they had wanted to. 

The administration, however, went further than the strict appli- 
cation of the 1935 Act required or possibly allowed. In issuing the 
arms embargo proclamation, the President also made a statement 
that he desired it ‘‘to be understood that any of our people who 
voluntarily engage in transactions of any character with either of the 
belligerents do so at their own risk.’’** Of course, the Chief Executive 
is constitutionally free to deny or extend diplomatic protection to 
American citizens as he deems best in the national interest. The 
President’s language was amplified by Secretary of State Hull at 
his press conference on October 10. He admitted that ‘ technically” 
there was no legal prohibition against Americans doing business 
with the belligerents, apart from exporting arms to them. The warn- 
ing that all transactions would be at their own risk was, according 
to Mr. Hull, ‘based upon the policy and purpose of keeping this 
country out of war, keeping it from being drawn into war.’ On 
October 30, the Government’s policy was reemphasized in state- 
ments made both by the President and the Secretary of State. Refer- 
ring to his “trade at your own risk”’ warning of October 5, President 
Roosevelt took note of the fact that the war might offer tempting 
trade opportunities; but, he said, he did not believe that the Ameri- 
can people wished for ‘‘abnormally increased profits that tempo- 
rarily might be secured by greatly extending our trade’’ in some 
materials. Here a shift may be noted from “transaction of any char- 
acter’’ (which would presumably include export of silk hose to either 
belligerent) to increasing the volume of trade in some materials 
(presumably basic war supplies). He stated that the Government 
was keeping itself informed ‘‘as to all shipments consigned for export 

40 Press Releases, Vol. 13, p. 255. (Italics ours.) 

41 Jbid., p. 304. Mr. Hull specified the President's warning as an additional measure 
to those taken pursuant to the 1935 Act in order primarily to avoid being drawn into the 


war, but which also ‘‘would not be without effect in discouraging war.’ Secretary Hull's 
reply to the communication of the League Coordination Committee of October 21, 1935- 


Tbid., pp. 336-38. 
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to both belligerents.’’ Secretary Hull expressed the opinion that 
American citizens “will not be disposed to insist upon transactions 
to derive war profits at the expense of human lives and misery.’’@ 
That both the President and the Secretary of State later shifted 
from the position they appeared to have taken is evident from the 
statement of Secretary Hull released on November 15 in which he 
specified that the policy of the administration was to discourage 
trade, in excess of peace-time volume, in essential war materials, such 
as oil, copper, tractors, scrap iron,—a policy which he contended 
was in conformity with the general spirit of the “neutrality” Act 


of 1935. 
The appeal to refrain from trading with Italy and Ethiopia was 


renewed when the President reissued the arms embargo on Febru- 
ary 29, 1936, when the new Act was passed. The President admitted 
that the ‘‘high moral duty”’ he urged upon the American people in 
his statement of October 5, 1935, had no legislative sanction and, 
following in Mr. Hull’s footsteps, he indicated that the words “ trans- 
actions of any character”’ either did not accurately reflect his views 
or that he had shifted his position, since now he spoke of restricting 
exports ‘‘of essential war materials to approximately the normal 
peace-time basis.’’** When the arms embargo and travel on bellig- 
erent ships proclamations were revoked on June 20, 1936, the Presi- 


#@ Ibid., pp. 338-39. In a radio address on Nov. 6, Secretary Hull said that the arms 
embargo was not a complete paneces, since any business between neutrals and belligerents 
might lead to difficulties and efforts of the American Government to extend protection 
to its nationals in such a case might create difficulties between the United States and a 
warring nation."’ It was with these thoughts in mind that the President issued his timely 
warning that citizens of the United States who engage in transactions of any character 
with either belligerent would do so at their own risk.’ Jbid., pp. 367ff., at 360. 

“ Ibid., p. 382. Secretary Hull said: ‘‘The American people are entitled to know that 
there are certain commodities such as oil, copper, trucks, tractors, scrap iron, and scrap 
steel which are essential war materials, although not actually ‘arms, ammunition, or imple- 
ments of war,’ and that according to recent Government trade reports a considerably 
increased amount of these is being exported for war purposes. This class of trade is direcily 
contrary to the policy of this Government as announced in official statements of the Presi- 
dent and Secretary of State, as it is also contrary to the general spirit of the recent neutrality 
act.” (Italics ours.) 

e also said that the administration was closely observing the trend and volume of 
exports to belligerent countries in order to compare it with the export during the corre- 
sponding period in the preceding year. 

“ Ibid., Vol. 14, p. 198. The President said: ‘* The policies announced by the Secretary 
of State and myself at the time of and subsequent to the issuance of the original proclama- 
tion will be maintained in effect. It is true that the high moral duty I have urged on our 
people of restricting their exports of essential war materials to either belligerent to approxi- 
mately the normal peace-time basis had not been the subject of legislation. Nevertheless, 
it is clear to me that greatly to exceed that basis, with the result of earning profits not 
possible during peace, and especially with the result of giving actual assistance to the 
carrying on of war, would serve to magnify the very evil of war which we seek to prevent. 
This being my view, I renew the appeal made last October to the American people that 
they so conduct their trade with belligerent nations that it cannot be said that they are 
seizing new opportunities for profit or that by changing their peace-time trade they give 
aid to the continuation of war.” 
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dent declared that ‘‘the statements which I issued in respect to 
commercial transactions with belligerents are no longer applicable.’ 
By that time Ethiopia had ceased to exist and of course no Ameri- 
can could have transacted business with her if he had wanted to; 
and Italy was no longer a “ belligerent.”’ 

The action taken by the American Government under the 1935 
and 1936 Acts had no material influence on American neutrality 
which at no time was threatened. The policy pursued by the execu- 
tive had no legal foundation in the “neutrality” legislation, although 
the executive’s privilege to adopt such a policy can hardly be called 


into question. But it is evident from the statements above quoted | 


that the extralegal moral embargo urged upon the American people 
with respect to “transactions of any character,” 
was based on ethical grounds, with a view to discouraging other 
peoples from engaging in or continuing wars, possibly also with the 
view of not hampering League sanctions, rather than on any belief 
that compliance with the appeal would in fact strengthen or improve 
the neutrality of the United States. 

(3) Following the outbreak of the Spanish civil war in July, 1936, 
the American Government felt at the outset that it would stand on 
its well-established policy of noninterference with internal affairs 
in other countries. As stated by Mr. William Phillips, Acting Sec- 
retary of State, in August, 1936, in reply to an inquiry with regard 
to the policy of the Government concerning the exportation of arms 


to Spain, the neutrality laws had no application to the Spanish situ- | 


ation.** In fact, the reports of the National Munitions Control Board 
disclose that no license for export of arms to Spain was issued between 
July 31 and November 30, 1936.*? Since the 1935 Act could not be 
and was not invoked with respect to Spain, the policy of absten- 
tion could only have been carried out by moral persuasion and the 
cooperation of exporters, or both. That this was the fact was revealed 
for the first time when an airplane manufacturer applied for and 
obtained, at the end of December, 1936, a license to export airplanes 
and engines to the value of nearly three million dollars to a Spanish 


as later revised, | 


— a . ~ ateatcetes"—- 


port in the hands of the Republican government. In a circular tele 


4 Ibid., Vol. 14, p. 642. 

46 Press Releases, Vol. 15, p. 177. 

47 This is, however, conclusive evidence only for the proposition that no arms were 
exported directly to either warring faction in Spain. Whether any arms exported to other 
countries ultimately reached Spain through transshipment and, if so, in what volume, 
must remain a matter for speculation. 
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gram to various American Embassies in European capitals, the 
Department of State indicated that it found itself ‘‘obliged”’ to grant 
the license, although heretofore arms exporters had “ patriotically 
refrained’’ from availing themselves of their legal right to export arms 
to Spain, pursuant to “explanation” of the Government's attitude 
and its policy of scrupulous nonintervention in Spain. The Depart- 
ment expressed its sincere regrets over “the unfortunate noncompli- 
ance by an American citizen” with the Government’s strict noninter- 
vention policy.‘ 

Reference has already been made to the fact that a few days after 
this incident, Congress hurriedly imposed on January 8, 1937, by 
Joint Resolution an embargo against the export of arms to or for 
Spain during the existence of the civil war.‘ 


II—TueE 1937 Act 


(1) Following the passage of the 1937 Act on May 1, 1937, the 
President issued on the same day two proclamations: the first, No. 
2237, issued pursuant to Section 5 of the Act, defined, upon recom- 
mendation of the Munitions Control Board, “arms, ammunition 
and implements of war.’’** Like the proclamation of April 10, 1936, 
which it superseded, it was a measure to enable the Board to admin- 
ister the law. The second proclamation (No. 2236) imposed an 
embargo on arms export to Spain, pursuant to Section 1 of the 
1937 Act which, as we saw, made the Act applicable to civil wars 
also under certain circumstances. The Secretary of State announced 
the same day that pursuant to Section 10 of the Act, relating to 
arming American ships engaged in commerce with belligerents, 
American vessels engaged in commerce with Spain “may carry 
such small arms and ammunition as the masters of these vessels 
may deem indispensable for the preservation of discipline aboard 
the vessels.’’* On May 6, the State Department issued regulations 
governing the soliciting and receiving of contributions for use in 
Spain, pursuant to Section 3 of the 1937 Act, requiring that per- 
sons engaged in such enterprise register with the Secretary of State, 
making full disclosure of all circumstances. Solicitation of funds 

Press Releases, Vol. 16, p. 4. 

4° Supra, note 19. 

U.S. Statutes at Large, Vol. 50, p. 1834; Press Releases, Vol. 16, p. 288. 

| Supra, note 35. 

® U.S. Statutes at Large, Vol. 50, p. 1831; Press Releases, Vol. 16, p. 290. 


8 Press Releases, Vol. 16, p. 295. 
4 Ibid., p. 309. 
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would become lawful upon the acceptance of the registration by 
the Secretary of State. Following the recognition of the Franco Goy- 
ernment by the United States on April 1, 1939, the arms embargo 
against Spain was lifted by Presidential proclamation of the same 
date.® 

(2) Logically, the hostilities in China do not belong here, since 
any action the United States Government has taken in that respect 
was independent of the neutrality acts which, up to the present, 
have never been invoked in the armed conflict existing between 
Japan and China since July, 1937. However, its treatment here may 
be justified because the nonapplication of the Act is a conspicuous 
indication of the latitude of Presidential discretion to “‘find"’ the 
existence of a war between foreign nations.** 

It was only after six weeks of bloody conflict around Shanghai 
and the indiscriminate cannonading and bombing of the civilian 
population that the United States Government seems formally to 
have taken cognizance of the state of affairs in the Far East. On 
September 14, 1937, the President issued a statement that gov- 
ernment-owned merchant vessels were prohibited from transport- 
ing arms and ammunition, as defined by the proclamation of May 
I, 1937,5? to either China or Japan; and that privately owned Ameri- 
can merchant ships might transport such articles to these two coun- 
tries at their own risk. ‘‘The question of applying the Neutrality 
Act remains in statu quo,’’ said the President, ‘the Government 
policy remaining on a twenty-four-hour basis.’’** It has apparently 
remained on that twenty-four-hour basis for over two years now. 
The Government repeatedly and emphatically expressed the dis- 
approval of the American people of Japan’s action, but the flow of 
arms and ammunition to both China and Japan continued, with 
some fluctuations, unabated until July, 1938, the balance being in 
favor of China, but still allowing a fair margin of benefit for the 


& Press Releases, Vol. 20, pp. 246-47. 
56 In a letter dated December 4, 1937, to the Chairman of the House Committee on 


Foreign Affairs, replying to a request for information on the Far Eastern situation, Secre- 
tary Hull stated: “*. . . neither the Chinese Government nor the Japanese Government 
has declared war on the other. The President of the United States has not found ‘that 
there exists a state of war’ . . . the entering into force of the restrictive provisions of 
the Neutrality Act of May 1, 1937, is left to and is dependent upon decision of the Presi- 
dent by a finding that ‘there exists a state of war.’ The policy of the Department of State 
in reference to this Act is dependent upon that decision. The Department of State keeps 
constantly in mind the fact that the principal purges of the Act is to keep the United 
States out of war.’’ Press Releases, Vol. 17, p. 416. (Italics ours.) 

57 Supra, note 50. 

88 Press Releases, Vol. 17, p. 227. 





1 by 
30V- 
argo 
ame 


since 
pect 
sent, 
veen 
may 
uous 

the 


ghai 
ilian 
y to 
. On 
gov- 
ort- 
May 
neri- 
oun- 
ality 
ment 
ently 
now. 
dis- 
Ww of 
with 
ig in 
r the 


tee on 


nment 
1 ‘that 
ions of 
Presi- 
f State 


keeps 
United 


IoI 


American armament industry on sales to Japan whose action was 
almost universally condemned in the United States.®® 

But the President did not “‘find”’ the existence of a state of war. 
Instead the Secretary of State inaugurated, at his press conference 
of June 11, 1938, a policy of discouraging the export of aircraft, or 
parts thereof, accessories thereto and aerial bombs and torpedoes 
to countries the armed forces of which were engaged in the bombing 
of civilian populations from the air. Although Japan at the time 
of the statement was not specifically mentioned, repeated public 
declarations previously made by the Secretary of State condemning 
specific acts of Japanese air forces made it abundantly clear that the 
‘moral embargo’’ was aimed at that country. In a letter addressed 
on July 1, 1938, to all manufacturers and exporters of arms, regis- 
tered with the Munitions Control Board, they were advised that 
the American Government “is strongly opposed to the sale of air- 
planes or aeronautical equipment which would materially aid that 
practice (i.e. bombing of civilian populations from the air) in any 
countries in any part of the world.” The letter stated that in view 
of this policy, the Department would issue licenses for exportation 
to countries guilty of such conduct of airplanes, or accessories, with 
great regret.*° The moral persuasion proved to be effective and the 
Munitions Control Board’s report at the end of 1938 that with one 
exception, manufacturers and exporters had conformed to the policy 

% The following data, tabulated from the reports of the Munitions Control Board, 
made public monthly by the State Department, indicate the volume of arms the export 
of which was licensed following the outbreak of hostilities in the Far East. The actual 
monthly export does not necessarily correspond with the amount licensed. Since Japan 
Geemnit, sincvadt engines, partoand casemecten the valemsnel tage asiianantietinaalaian 


oo arms, ammunition, and implements of war, licensed for export, is separately 
tal ted. 


to Japan 

Period to China to Japan aircraft, ete. 
ee $309,870.85 $203,578.88 $202,547.32 

ec oe Soe ea 1,207,252.90 296,435.07 294,434.10 
Se a 2,809,099.00 438,737.52 435,524.00 
re . . 6 & se. 690,340.00 85,378.00 52,917.70 
ne, . dS Bes 1,702,370.00 528,453.33 508,428.33 
Se, ee ge 290,632.27 250,282.63 250,000.00 
ee 380,001.72 538,243.40 538,243.40 
ES es a 64k 8! 1,918,613.83 1,184,950.70 1,184,401.70 
Es 5 8 8 eR ee 179,944.31 893,983.06 723,960.46 
CE sc sg ga be ee 2,527,1601.50 1,889,024.00 1,889,024.00 
ES EO ERE SS $23,208.15 1,334,608.00 1,334,608.00 
Sg fs ge ae ter 1,236,020.54 I,710,049.00 1,710,049.00 


Aug. 1, 1937-June 30, 1938 


- $13,774,695.07 


$9,353,723.68 


$9,154,158.01 


® Third Annual Report of the Munitions Control Board for the Year Ended November 
30, 1928. 76th Cong., 1st Sess., House Doc. No. 92, pp. 79-80. 
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of the Government is borne out by statistics.*' At the time of writing | co 
(January, 1940), no other action under the Neutrality Acts of 1937 | pr 
or 1939 has been taken by the Government of the United States | |e, 
with respect to the Sino-Japanese conflict. th 

(3) Upon the outbreak of war in Europe in September, 1939, the tie 
1937 Act was promptly put into operation by a series of proclama- an 


tions issued by the President and regulations pursuant thereto made st 
by the Secretary of State. act 
On September 5, the President issued two proclamations. The first, , on 
No. 2348, was a true proclamation of neutrality, such as the United | : 
States customarily issued throughout the greater part of the nine- pu 
teenth century and at the outbreak of the war in 1914, setting arr 
forth the duties of American nationals the disregard of which would Fr 
*! The following data, tabulated from the reports of the Munitions Control Board, | d 
indicate the volume of licenses issued and the volume of actual exports (some of which | 
took place under licenses previously issued, see supra, note 59), subsequent to the imposi- pre 
tion of the ‘‘moral embargo.”’ Ca: 
CHINA a 
Actual san 
Period Licenses export An 
8/1-8/31,'38 ... . $122,448.13 $208,718.00 
9/1-9/30 ..... +. 706,135.00 98,690.00 the 
Se ea 1,949.00 49,021.20 
S2st-sS fae st 204,833.19 34,954.00 Wa 
SOsEEOs/SR gs win 2,450.00 129,723.10 
Cg iy oe See 62,925.00 64,328.00 the 
RED rat a o> oct a> 160,299.05 123,235.00 C 
Seetres. 5s 3 %G Me 21,540.00 328,029.00 
BIRISO. 1} 6 0.20 \'e> 0s 183,699.25 197,475.00 fina 
Syanasat «ke te | ee 354,990.00 
SS a a 49.88 26,825.00 cab 
DE kia; te, 6d 11,515.00 14,997.88 | 
EOE a ite oe Ve ie 78,110.52 152,000.00 a 
RD y- jy.ares,!@ be AROSE: . weeaeens os ice; | 
a aS a 3,831,015.85 74,343.00 or ne 
men 
JAPAN proc! 
Licenses Aircraft Actual export Aircraft 15, 1 
8/1-8/31,'38 .. . . $179,249.00 $179,249.00 $1,267,529.00 $1,267,529.00 Depz 
DIGI eR sso + kes 78,720.00 78,720.00 368,166.00 368,166.00 Relea 
10/I-10/3I ..... 85,138.45 7,215.95 679,333.50 638,096.00 were 
er... eicete AMab races §  Gieiienemtils 564,754.00 564,754.00 , % 
TS Si 102,000.00 102,000.00 295,282.50 275,345.00 in the 
Pe: . . oraitedutescscs  ediegunatewe 98,180.00 91,800.00 after 
+. oo 6 ice ee eeledeen Canina wuad> 41,310.00 41,310.00 ‘6 
Su a. eh die Ms beee .. . eemaes 37,400.00 37,400.00 the y 
PIPER is 6 +s aie cpatiacheoaes etedearbeass) << #aeekwenes® ie Austi 
6.56. Bema aiine ndee -/ + tanennnnee 13,600.00 13,600,00 was € 
in va in, ee nee ie Glin.s ot > hee ees! se eetek ean 006 60cnn and t 
0 Sr ee 757,100.00 757,100.00 32,000.00 32,000.00 eral f 
EE io & 4:4. didi etdewes de |. gpeeth Mueterv-.\ .Senegeebak@es! CCE a 
I oh allie. ie mm 0: alten nce aicaeirn ai) 9 1 deen 100.00 100.00 rocl 
DOORS 5. os kee wamceubes oi. .Cmmewenn“t °) odbaewecens tee | 0, 3 
’ 
® See e.g. Proclamation of Neutrality in the Franco-Prussian war, August 22, 1870, o 
Dedk and Jessup, A Collection of Neutrality Laws, Regulations and Treaties of Various 70 | 
Countries (Washington, 1939), Vol. 2, p. 1189; Proclamation of Neutrality in the World idid., 


War, August 4, 1914, ibid., p. 1201. 
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constitute a breach of neutrality under international law.” This 
proclamation was issued without any reference to recent “neutrality” 
legislation and, according to a statement released on the same day, 
this ‘‘general’”’ neutrality proclamation had to do “with our activi- 
ties as a neutral under the rules and procedure of international law 
and those of our domestic statutes in harmony therewith.’ The 
statement pointed out that this proclamation would have been made 
according to customary usage® even if the 1937 Act had not been 
on the statute books.® 

The second proclamation, No. 2349, of September 5 was issued 
pursuant to Section 1 of the 1937 Act and prohibited the export of 
arms, ammunition, and implements of war to Germany, Poland, 
France, Great Britain, India, Australia, and New Zealand.® 

Another proclamation, No. 2350, issued also on September 5, 
prescribed regulations concerning the neutrality of the Panama 
Canal Zone,** accompanied by an Executive Order, No. 8234, of the 
same date regulating the passage of vessels through the Canal.* 
Another Executive Order, No. 8233, of the same date apportioned 
the duty of enforcing the neutrality of the United States between the 
War, Navy, Treasury, Commerce, and Justice Departments of 
the Federal Government and the Governor of the Panama Canal.”° 

On September 6, the President issued regulations concerning 
financial transactions, pursuant to Section 3 of the 1937 Act, appli- 
cable to Germany, Poland, France, Great Britain, India, Australia, 


_ Sie., entry into the naval or military service of a belligerent, recruiting for such serv- 
ice; fitting out, arming, or commissioning vessels for belligerents; preparing a military 
or naval expedition; delivering men, supplies, fuel, dispatches, or information to belligerent 
men of war; conversion of merchant vessels. It should be noted, however, that the 1939 
proclamation was considerably more elaborate than its earlier counterparts. 

The statutes referred to are the U.S. Penal Code of March 4, 1909, and the Act of June 
15, 1917; see Deak and Jessup, op. cét., pp. 1006, 1092. For the text of the statement, see 
Department of State, Bulletin (hereafter cited Bulletin), Vol. 1, No. 11, p. 203. (The Press 
Releases and the Treaty Information Bulletin, published by the Department of State, 
were consolidated under this title on July 1, 1939.) 

% It may be noted that no such general proclamation of neutrality was issued either 
in the Bolivian-Paraguayan war, occurring before, or in the Italo-Ethiopian war, occurring 
after the enactment of the “neutrality” act of 1935. 

“ For the text of the “‘general"’ neutrality proclamation of September 5 applying to 
the war between Germany on the one hand and Poland, France, Great Britain, India, 
Australia, and New Zealand on the other hand, see Bulletin, Vol. 1, No. 11, p. 203. This 
was extended to South Africa by proclamation No. 2353, of September 8, sbid., p. 208 
and to Canada by proclamation No. 2359, of September 10; ibid., No. 12, p. 246. No gen- 
eral proclamation was issued with respect to Egypt. 

© Ibid., Vol. 1, No. 11, p. 208. The arms embargo was extended to South Africa by 

roclamation No. 2354, of September 8, ibid., p. 211; and to Canada by proclamation 
0. 2360, of September 10, ibid., No. 12, p. 246. 

8 Ibid., No. 11, p. 213. 

o Ibid., p. 215. 

_  Ibid., p. 212; extended to apply to South Africa by Executive Order of September 8; 
ibid., p. 213; and to Canada by Executive Order of September 10, ibid., No. 12, p. 247. 
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and New Zealand, and exempting from the automatic prohjbition 
ordinary commercial credits and short-time obligations in aid of 
legal transactions and of a character customarily used in normal 
peace-time commercial transactions.” 

In exercise of the power delegated to him by the President, the 
Secretary of State issued, on September 5, regulations pursuant to 
Section 3 of the 1937 Act to govern the solicitation and collection 
of funds for use in belligerent countries named in the President's 
proclamation of the same date; and regulations pursuant to Sec- 
tion 9 of the 1937 Act, to govern travel by American citizens on 
belligerent ships.” Under the latter, American diplomatic and con- 
sular officers, members of their staff, military and naval officers and 
their families may travel on belligerent ships only pursuant to 
orders if the public service requires, while private citizens may 
travel on such ships over the North Atlantic east of 30° west and 
north of 30° north or in waters adjacent to Europe only by specific 
authorization by the Secretary in each case.” 

In a statement issued on September 14, Secretary Hull took pains 
to point out that the far-reaching restrictions upon American 
nationals, commerce, and finance do not signify the abandonment 
by the Government of the United States of any of its rights as a 
neutral under international law. ‘‘ These restrictive measures,” said 
the Secretary of State, ‘‘do not and cannot constitute a modification 
of the principles of international law but rather they require nationals 
of the United States to forego, until the Congress shall decide other- 
wise, the exercise of certain rights under those principles” (i.e. 
principles of international law).” 

On September 17, Soviet Russia invaded Poland with its armed 
forces. No action has been taken by the Government of the United 
States to proclaim or protect its neutrality in the extension of 
belligerent operation either under the 1937 Act or according to 
customary usage. 

On October 18, a presidential proclamation, No. 2371, issued by 

11 Ibid., No. 11, p. 221; extended to Canada and South Africa by Regulation of Sep- 


tember 11, tbid., No. 12, PD. 247. 

Ibid., No. 11, p. 222; uanted to South ee on September 9, ibid., p. 224, and to 

Cassi on September 11, tbid., No. 12, p. 24 
Ibid., No. 11, p. 219; extended to Sbuth "Arica on September 9, idid., p. 220; and to 
Canada on September 11, tbid., No. 12, p. 247. 

74 On October 2, Secretary Hull called upon American citizens to refrain from exercis 
ing their right, under international law and under the go-day exemption contained in 
Sec. 9 of the 1937 Act, to travel on belligerent ships in their own interest as well as 
that of the Government. Jbid., No. 15, p. 345. 

1 Ibid., No. 12, p. 245. 
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virtue of Section 8 of the 1937 Act prohibited the entry of belligerent 
submarines, both commercial and ships of war, into American ports 
and territorial waters, exclusive of the Canal Zone, except in cases 
of force majeure and provided that they navigate on the surface, flying 
their flag.7* It may be noted that the President did not exclude armed 
merchantmen which he would be privileged to do under the same 
section of the Act. Apparently he found that the exclusion of sub- 
marines only, but not of armed merchantmen, served to maintain 
peace between the United States and foreign States, to protect the 
commercial interests of the United States and its citizens, and to pro- 
mote the security of the United States, for the time being at least. 


III—TuHE 1939 Act 


The repeal of the 1937 Act and the substitution of new “ neutrality”’ 
rules by the Act of 1939 on November 4, 1939, necessitated a series 
of new proclamations and regulations in the face of the continued war 
in Europe. Immediately upon signature of the Act, the President 
issued three proclamations on November 4. 

The first (No. 2374) reproclaimed the existence of a state of war 
between Germany on the one hand and Poland, France, Great Britain, 
India, Australia, Canada, New Zealand, and the Union of South 
Africa; and revoked the proclamations of September 5, 8, and 19, 
1939, prohibiting the export of arms to belligerents.?7 The second 
(No. 2376), defining combat areas pursuant to Section 3 of the 1939 
Act, prohibited American nationals and vessels, both surface and air- 
craft (but not submarines), from entering or passing through all navi- 
gable waters: 

Beginning at the intersection of the North Coast of Spain 
with the meridian of 2° 45’ longitude west of Greenwich; 
Thence due north to a point in 43° 54’ north latitude; 
Thence by rhumb line to a point in 45° 00’ north latitude; 
20° 00’ west longitude; 
Thence due north to 58° oo’ north latitude; 
Thence by a rhumb line to latitude 62° north, longitude 2° 
east; 
Thence by rhumb line to latitude 60° north, longitude 5° 
east; 


"6 Ibid., No. 17, p. 396. 

" Ibid., No. 19. B 453. The presidential regulation of September 6, 1939 (supra, note 
67), concerning credit to belligerents was not revoked but “‘expired,’”’ with the repeal of 
the 1937 Act on November 4, 1939, according to a statement of November 20 by Acting 
Secretary of State Sumner Welles. Jbid., No. 22, p. 588. 
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Thence due east to the mainland of Norway; 

Thence along the coastline of Norway. Sweden, the Baltic 
Sea and dependent waters thereof, Germany, Denmark, the 
Netherlands, Belgium, France, and Spain to the point of begin- 
ning.”® 


The third proclamation, No. 2375, merely replaced the prohibition 
imposed by the proclamation of October 18 on belligerent submarines 
to enter American waters.’* To carry out the Presidential proclama- 
tions, the Secretary of State, to whom such power was delegated, 
issued, on November 6, regulations concerning the validity of pass- 
ports in combat areas and vessels which are exempted from the pro- 
hibition to enter or pass through such areas (ships of the American 
Navy or Coast Guard on duty, vessels engaged in evacuating Ameri- 
can citizens or subject to the control of the Red Cross under bellig- 
erent safe-conduct);** regulations concerning travel of American 
citizens on belligerent vessels, pursuant to Section 5 of the 1939 Act, 
which merely reiterated the regulations issued in September under 
the now repealed 1937 Act;*! regulations pursuant to Section 6 of the 
1939 Act concerning the carriage of small arms on American vessels 
engaged in commerce with foreign States to the extent necessary for 
the preservation of discipline aboard;* and, finally, regulations 
governing the solicitation and collection of funds for use in the bellig- 
erent countries, pursuant to Section 8 of the 1939 Act, which again 
merely reiterated the regulations issued in September under the now 
repealed 1937 Act.* On November 10, the Secretary of State issued 
regulations for the “transfer of title’”’ provisions of Section 3 of the 

% Ibid., pp. 454-55. According to President Roosevelt's statement, in issuing the 
proclamation, its chief result ‘‘in plain English”’ is that thenceforth no American ship 
may go to British, French, or German ports in Europe or Africa as far south as the Canary 
Islands; neither may they proceed to Ireland, Sweden, Denmark, Netherlands, Belgium, 
to Norwegian ports south of Bergen, nor to Baltic ports. Neutral ports in the Mediterra- 


nean and in the Black Sea are open; so are all ports, both belligerent and neutral, in the 
Pacific and Indian Oceans and dependent waters in the Atlantic south of 30° north. Ibid, 
PP. 455-56. 

79 Ibid., p. 456. 

80 Ibid., No. 20, p. 479; amended and amplified by Departmental Order No. 827 of 
November 17, ibid., No. 21, p. 553 and Departmental Order No. 831 of December 14 
ibid., No. 25, p. 686. This latter amendment allows persons possessing both American 
and foreign nationality, who habitually reside in the foreign State of which they are 
nationals and use passports of that State, to travel on a belligerent vessel across the Eng- 
lish Channel, the Irish Sea, or St. George’s Channel, while en route to such foreign State, 
without obtaining specific authority from the Secretary of State. The order specified that 
this exception was allowed on the understanding that persons so traveling would look 
for protection to the foreign State whose passports they carry. 

81 Jbid., p. 480. 

82 Tbid., p. 481. 

& Jbid., p. 482. 
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1939 Act, exempting from the requirement under subsection (c) per- 
sonal effects, household goods, and other articles intended for the 
personal use of American citizens traveling on a valid passport; arti- 
cles and materials exported for relief by the American Red Cross or 
persons authorized to solicit and collect funds for such purposes; arms 
and ammunition intended exclusively for sporting or scientific pur- 
poses when carried by an individual; and, finally, articles shipped 
through the United States in bond or in transit.™ 

Since the 1939 Act does not allow for any exceptions from the pro- 
hibition of financial transactions with belligerent governments or 
with persons acting on or for such governments, such as was allowed 
under the 1937 Act, no regulations in execution of this section were 
issued.* 

Up to the present (February, 1940), no other action has been 
taken by the United States Government under or pursuant to the 
1939 Act. 

It may be noted, in conclusion, that up to the end of February, 
1940, no “state of war’’ was “found” to exist between Finland and 
Soviet Russia and, consequently, the 1939 Act has not been invoked 
to apply to that situation. Instead the Government has resorted to 
the policy which was so effectively applied against Japan. Following 
the reports of brutal bombing by Soviet planes of undefended Finnish 
cities, President Roosevelt issued, on December 2, the following 
statement: 


The American Government and the American people have 
for some time pursued a policy of wholeheartedly condemning 
the unprovoked bombing and machine-gunning of civilian 
population from the air. 

This Government hopes, to the end that such unprovoked 
bombing shall not be given material encouragement in the light 
of recent recurrence of such acts, that American manufacturers 
and exporters of airplanes, aeronautical equipment and materials 
essential to airplane manufacture will bear this fact in mind 

N % Ibid., Pp. 485-86; amended by supplementary regulation of November 25, idid., 
0. 22, p. 588, 

% According to an authoritative analysis of Sec. 7, released by the State Department 
on November 16, the Act does not forbid the extension of credit to private persons in a 
belligerent State not acting for or on behalf of the belligerent government or its political 
subdivisions; but no credit of any kind or be extended to such persons in connection 
with the sale of arms, ammunition and implements of war. Credit may also be extended 
to neutral governments and private persons in neutral States (unless acting for or on 


behalf of a belligerent government) irrespective of the character of the articles or materials 
sold. Bulletin, Vol. 1, No. 21, pp. 551-53. 
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before negotiating contracts for the exportation of these articles 
to nations obviously guilty of such unprovoked bombing.” 


As in the case of Japan, the “obviously guilty”’ nation was not 
specifically named, but it was clear beyond the shadow of doubt that 
Soviet Russia was meant. And while the embargo is technically only 
“‘moral,’’ since the Government, not having invoked the 1939 Act, 
has no legal grounds on which to interfere with the export of such 
articles, the consideration which the Army and Navy Departments 
would give to contracts offered by firms disregarding the warning 
would seem to give a sufficient amount of persuasive power to the 
Government’s informal and extra-legal policy. 

This moral embargo, in effect against both Soviet Russia, and 
Japan, was extended on December 20, 1939, to include plans, plants, 
manufacturing rights, and technical information required for the pro- 
duction of high quality aviation gasoline. What effect the announce- 
ment of this policy will have on the American oil companies to which 
it was addressed remains to be seen.*” 

This concludes the survey of the legal framework of new American 
neutrality legislation and its operation up to the present time. 


Conclusions 


The foregoing analysis of the American “neutrality’’ legislation, 
its application and nonapplication since 1935, permits the following 


conclusions: 
(1) The new pattern was obviously conceived in confusion of 


thought resulting from conflicting aspirations of executive and con- 
gressional policies. The Administration sought to throw the weight of 
this country on the side of peace and order and used the guise of neu- 


8 Jbid., No. 25, p. 686. Following the President's statement, the Secretary of State 
addressed a letter to all persons and firms registered with the Munitions Control Board, 
calling attention to the Presidential statement and expressing the hope that no applica- 
tion for a license would be made to authorize the exportation, direct or indirect, of ait- 
craft, aircraft armament, aircraft engines, parts, accessories, aerial bombs or torpedoes 
to countries whose armed forces are engaged in the bombing and machine-gunning of 
civilian populations from the air. Similar communications were sent to all producers of 
molybdenum and aluminum, materials essential to airplane manufacture. /did., p. 685. 

8? The policy was announced by the Department of State in the following statement: 

‘“‘The Department, after consultation with the War and Navy Departments, has 
decided that the national interest suggests that for the time being there should be no 
further delivery to certain countries of plans, plants, manufacturing rights or technical 
information required for the production of high quality aviation gasoline. 

‘*This decision has been reached with a view to conserving in this country certain 
technical information of strategic importance and as an extension of the announced policy 
of this government in regard to the sale of airplanes, aeronautical equipment and mate- 
rials essential to airplane manufacture, to countries the armed forces of which are engage 
in unprovoked bombing or machine-gunning of civilian populations from the air."’ Bulletin, 
Vol. 1, No. 26, p. 714. 
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trality to accomplish that objective. Isolationist sponsors of this 
legislation, both within and outside of Congress, successfully resisted 
this aspiration of the executive and enacted legislation for the purpose 
of keeping the United States out of foreign wars and called it “neu- 
trality’’ legislation. Thus they confused the /egal status of neutrality 
in international law with the domestic policy of keeping out of war—a 
confusion of cause with effect. It is not neutrality per se which enables 
a nation to stay out of war, but the decision to remain at peace which 
confers on that nation, in consequence of such a decision, the status 
of neutrality from which rights and duties recognized by international 
law flow. 

Of course the existence of legislation, whether it is called ‘‘ peace”’ 
act or ‘neutrality’ law, on the statute books does not guarantee that 
the country has forever and in all circumstances precluded involve- 
ment in wars. Even assuming that the determination of the American 
people to keep out of war is unshakable, assuming that the Ameri- 
cans are “too proud to fight” and that they are and will remain one 
hundred per cent isolationists, other nations may decide (if they are 
foolish enough) to make war on the United States, despite her deter- 
mination to stay at peace. It is indeed difficult to be a solitary lamb 
in the midst of a pack of wolves, as is shown by the recent invasion of 
Finland by Soviet Russia. 

(2) Congress sought to accomplish the primary objective in this 
series of statutes—to keep out of foreign wars—by imposing restric- 
tions on those activities of Americans which might bring them 
directly or indirectly in contact and conflict with belligerents. The 
fundamental assumption underlying this choice of method is that 
involvement in foreign wars appears to have been the unavoidable 
and necessary consequence of trade with belligerents, or even with 
other neutrals. This assumption leaves out of consideration the 
imponderable factors resulting from sympathies, prejudices, pas- 
sions, and questions of prestige which, while not suited for trans- 
formation into balance sheets and profit-and-loss accounts, are 
nevertheless important, real, and sometimes decisive in shaping 
national attitudes and policies. In other words, however large eco- 
nomic factors may loom up in bringing about wars, economics alone 
does not always tip the balance between peace and war. 

(3) Assuming that the primary Congressional objective of keep- 
ing the United States out of foreign wars is best accomplished by 








IIo 


the method of reducing points of contact between Americans and the 
outside world, the successive “neutrality’’ acts indicate clearly 
the difficulties of insuring the peace of a country by blue prints. In 
each of the acts, loopholes were discovered and in each new act 
the circle of restrictions on Americans had to be widened in order 
to narrow correspondingly the circle of possible conflicts with bel- 
ligerents. With the 1939 Act, this circle of possible conflicts has 
been, it seems, reduced to the irreducible minimum unless one 
envisages a total, absolute abandonment of contacts with the out- 
side world, including other neutral nations. Yet as the present war 
goes on, experience has already revealed loopholes which have not 
been thought of and through which conflicts with belligerents may 
creep in.*# 

(4) Assuming that the method chosen is the best means of keeping 
the United States out of foreign wars, the question may be raised 
whether what is obtained is worth the price paid. Of course, if the 
method adopted did offer reasonable certainty that this country 
would not be involved in wars, no price would be too high to pay. 
But no one can in good faith assert that this or any other legislation 
gives such certainty. Moreover, legislation may always be repealed, 
Therefore, the question of price is pertinent. The price the United 
States has paid and is paying is composed of the following elements: 

(a) By imposing the various restrictions above described on the 
flow of goods and capital, the movement of ships and men, the 
United States voluntarily abandoned, in aggregate, more rights 
and privileges under international law than any other nation— 
rights and privileges for which she and, under her leadership, other 
neutral nations had contended for over a century. If it is objected 
that in the 1939 Act she expressly reserved all rights under inter- 
national law, the answer is that no such reservation was made in the 
earlier acts; moreover, even if the reservation may be accepted as 
valid in theory, recession from a consistent policy is always a dan- 

% The existence of such loopholes is indicated by various protests of the United States 
Government against belligerent activities: i.e. the protest against the British Order-in- 
Council of November 28, 1939, extending the Allied blockade to German exports (Bulletin, 
Vol. 1, No. 24, p. 651); the protest against the British practice of diverting American ships 
plying outside the combat areas to British control stations for the purpose of visit and 
search (see Secretary Hull’s note of December 14, 1939, to the British Ambassador at 
Washington, idid., Vol. 2, No. 28, p. 4) and against British interference with American 
carried on American or other neutral ships to destinations other than Great Britain (see 
the note of the American Embassy at London, to the British Foreign Office, loc. cit., p. 3). 
The American note of December 14, 1939, revealed that the British Government, in a note 


of November 9, 1939, formally reserved its right to the exercise of belligerent rights in 
respect of American vessels. 
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gerous precedent which makes reassertion of an abandoned position 
exceedingly difficult in practice. 

(b) By abandoning her traditional position, the United States 
not only relinquished some of its own rights but also weakened the 
position of other, smaller, neutral nations. It may of course be 
argued that the Scandinavian States and the Netherlands had 
during the war of 1914-18 already surrendered some advantages 
which as neutrals they were entitled to claim. The answer to this 
argument is that they did so by compulsion and not by choice and 
their position from the points of view of equipment, resources, and 
geography is hardly comparable to that of the United States. The 
danger involved in their insisting on respect for their rights and 
privileges would have been infinitely greater than that to which 
the United States would expose herself by a similar insistence. Yet 
these smaller neutrals, including at least some of the Latin-American 
republics, are far less self-sufficient than the United States and conse- 
quently can ill afford to withdraw into a “splendid isolation” for 
which the example of our neutrality legislation has pointed the way. 

(c) The aggregate effect of this abandonment of neutral rights is 
tantamount to recognizing the supremacy of belligerency over 
neutrality. Conflicting interests of neutrals and belligerents have 
been compromised upon the premise that neutrals have at least as 
much right to continue peaceful pursuits as belligerents have to 
destroy each other. The result of these compromises has been that 
neutrality has had a localizing influence because it imposed some 
restraint on the conduct of the belligerents, even though admittedly 
the restraint was not enough and what there was has frequently been 
discarded. It has also helped to keep the wheels of economic life turn- 
ing although admittedly there has been inevitable interference even 
with inter-neutral trade. But now it is no longer the belligerent who 
interferes with the neutral; it is the neutral government that imposes 
substantial restraints on the business and financial activities of its 
nationals and withdraws its ships, turning the oceans over to bellig- 
erents to roam at their pleasure, unhampered by the presence of our 
ships on the seas for whose freedom we so valiantly insisted. 

(d) By notifying the world in advance that in case of war this 
country would not claim for its nationals rights and privileges to 
which they are entitled under international law, the United States 
gave the green light ‘‘go ahead”’ to nations which, for some reason or 
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other, were prepared to resort to war for the reparation of real or 
fancied grievances, or for the protection of real or fancied vital inter- 
ests. For the impression created by this notice on the world at large 
was that the United States, one of the economically, financially, 
and militarily most powerful nations of the globe, need no longer 
be taken into account as a neutral power which would demand, with 
more weight and commanding far greater respect than in 1914, that 
its rights be respected. In this respect, the secondary objective of 
the American “neutrality”’ legislation, espoused primarily by the 
executive, to discourage other nations from engaging in wars, has 
had directly the opposite effect and has frustrated rather than pro- 
moted the consistent and frequently declared policy of the Roosevelt 
Administration to throw its weight and influence in the balance of 
world politics in favor of peace. 

(5) The conflict between Executive aspirations and Congres- 
sional policy is responsible for the bewildering inconsistency in the 
application and nonapplication of these laws. In the Italo-Ethiopian 
war, the law was promptly applied, but in Japan’s “ military inci- 
dent”’ in China, now in its third year, it has not been invoked. Again, 
in the war between the Allies and Germany, we proclaimed our neu- 
trality without delay, but not so in the Finnish-Soviet war. One 
may of course say that laws should be applied and administered 
rationally and not mechanically; but, on the other hand, why should 
laws be passed which compel a conflict between logic or consistency 
and reason? 

The confusion of thought and counsel which has beclouded, for 
the United States Government and the American people, the issues 
of war, peace, and neutrality may best be shown by the position 
taken by the Chief Executive at various stages of development. 
When signing the 1935 Act, President Roosevelt made it clear that 
while Congressional action would serve to a ‘“‘considerable degree” 
the desire of the Government and people of the United States not 
to become involved in war, he was not wholly satisfied with the act 
because of its inflexibility.*® What the Administration sought at 
that time was discretionary power for the Executive to discriminate, 


8 In his statement of August 31, 1935, the President commented on the arms embargo 
provision as follows: ‘‘. . . History is filled with unforeseeable situations that call for 
some flexibility of action. It is conceivable that situations may arise in which the wholly 
inflexible provisions of Section 1 of this act might have exactly the opposite effect from that 
which was intended. In other words, the inflexible provisions might drag us into war instead 
of keeping us out . . . .”’ Press Releases, Vol. 13, pp. 162-63. 
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in applying the arms embargo, in favor of a State which, in its judg- 
ment, was a victim of aggression and against the State which, in 
its judgment, had committed acts of aggression. This power the 
legislature refused to grant, and it is evident that the grant of such 
power would have been inconsistent with the impartiality required 
from a neutral, but Congress was less concerned with preserving 
neutrality than with limiting the discretion of the President. It is 
equally evident that in his apprehension over the inflexibility of the 
arms embargo, the President and the Administration were concerned 
with the objective of throwing the weight of the United States in the 
interest of preservation of peace among other nations rather than 
the preservation of the neutrality of the United States, as that term 
is understood in international law, after such a war had broken out 
and the United States had decided not to participate therein. In 
his message of September 21, 1939, to the special session of Con- 
gress, President Roosevelt characterized the 1935 Act, in his words 
the “so-called"’ Neutrality Act, as a deviation by statute “from 
the sound principles of neutrality’’ and expressed regret that he 
had signed the Act. In urging particularly the repeal of the arms 
embargo, “‘wholly inconsistent with ancient precepts of the law of 
nations”’ and “vitally dangerous”’ to American neutrality, security, 
and peace, the President advocated ‘‘a return to international law”’ 
and the reenactment of the historic and traditional American policy. 
He said that this repeal would put the United States back ‘“‘on the 
solid footing of real and traditional neutrality.’’" But the other 
steps recommended by the President and enacted by Congress,— 
the establishment of combat zones particularly and the resulting 
withdrawal of American ships from the high seas, the requirement 
of transfer of title on exports, the credit embargo, however desirable 
from the point of view of lessening contacts and therefore conflicts 
with belligerents,—can hardly be characterized as a return to the 
solid footing of real and traditional neutrality or as in conformity 
with traditional American policy. I wonder whether there will not 
come a time when the President may regret that he signed the pres- 
ent Act. 


It is immaterial whether discrimination between ‘‘aggressor” and “victim” is an 
appropriate, desirable, or feasible method of accomplishing the praiseworthy objective of 
discouraging resort to force. One school of thought believed it was; an opposite school of 
thought argued that it was not. It would be hardly fair to question the good faith of the 
policy of the Administration in seeking to exert its influence in the interest of peace, irre- 
spective of what one’s views might be as to the media through which it sought to exercise 
its influence. 

" Bulletin, Vol. 1, No. 13, pp. 275-80. 
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These conclusions and reflections are of course based exclusively 
upon the recent neutrality acts and action or non-action related 
directly or by implication to these acts. The policy and the attitude 
of the United States toward the European war or the Far Eastern 
conflict raise far broader questions which have not been here con- 
sidered, except incidentally. It cannot be sufficiently emphasized that 
the subject of the preceding study is but a small segment of the com- 
plex problems confronting a country which not only wishes to remain 
at peace in a war-torn world but which at the same time would like 
to see other nations enjoy the blessings of peace. Hence, these con- 
clusions have a correspondingly narrower range and should be read 
with this limitation in mind. 

The objective of keeping one’s country out of war is certainly one 
which ought to be supported wholeheartedly. The objective of using 
the influence of one’s country, especially when that country can 
command the respect which the United States can, to discourage 
wars among other nations is equally praiseworthy. It is a grave error 
to frown upon such an objective as being motivated by “moral” or 
“‘ethical’’ concepts or as being evidence of a desire “‘to police the 
world.’’ One need not stretch the imagination too far to appreciate 
that a nation, desiring to remain at peace, would serve that desire 
by doing what it conveniently can to induce other nations too to 
keep their peace; for once war has broken out, it is never certain 
how far it may spread. But the two objectives do not always and 
necessarily run parallel; and policies adopted pursuing one or the 
other ends are not always and necessarily reconcilable. Situations 
may easily arise when a decision has to be made to regard one of 
the two objectives as supreme; and it does not seem that the ‘“‘neu- 
trality’’ acts, passed by Congress since 1935, make that decision 
easier for the United States. Nations, like individuals, cannot eat 
their cake and have it too. The Acts of 1935-39 doubtless have been 
conceived as a design for happy living in neutrality for the United 
States; but it may turn out that they merely served as patterns for 
a mess from which it will be difficult to extricate ourselves. 
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NEUTRALITY ACT OF 1939 


[PuBLIc RESOLUTION—No, 54—76TH CoNGREss] 
[CHAPTER 2—2D SEssION] 


[H. J. Res. 306] 


JOINT RESOLUTION 


To preserve the neutrality and the peace of the United States and to secure 
the safety of its citizens and their interests 


Whereas the United States, desiring to preserve its neutrality in wars 
between foreign States and desiring also to avoid involvement therein, 
voluntarily imposes upon its nationals by domestic legislation the 
restrictions set out in this joint resolution; and 

Whereas by so doing the United States waives none of its own 
rights or privileges, or those of any of its nationals, under interna- 
tional law, and expressly reserves all the rights and privileges to which 
it and its nationals are entitled under the law of nations; and 

Whereas the United States hereby expressly reserves the right to 
repeal, change or modify this joint resolution or any other domestic 
legislation in the interests of the peace, security or welfare of the 
United States and its people: Therefore be it 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, 


PROCLAMATION OF A STATE OF WAR BETWEEN FOREIGN STATES 


SECTION 1. (a) That whenever the President, or the Congress by 
concurrent resolution, shall find that there exists a state of war 
between foreign States, and that it is necessary to promote the secu- 
rity or preserve the peace of the United States or to protect the lives 
of citizens of the United States, the President shall issue a proclama- 
tion naming the States involved; and he shall, from time to time, by 
proclamation, name other States as and when they may become 
involved in the war. 

(b) Whenever the state of war which shall have caused the Presi- 
dent to issue any proclamation under the authority of this section 
shall have ceased to exist with respect to any State named in such 
proclamation, he shall revoke such proclamation with respect to such 
State. 
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COMMERCE WITH STATES ENGAGED IN ARMED CONFLICT 


SEc. 2. (a) Whenever the President shall have issued a proclama- 
tion under the authority of Section 1 (a) it shall thereafter be unlawful 
for any American vessel to carry any passengers or any articles or 
materials to any State named in such proclamation. 

(b) Whoever shall violate any of the provisions of subsection (a) 
of this section or of any regulations issued thereunder shall, upon con- 
viction thereof, be fined not more than $50,000 or imprisoned for not 
more than five years, or both. Should the violation be by a corpora- 
tion, organization, or association, each officer or director thereof 
participating in the violation shall be liable to the penalty herein 
prescribed. 

(c) Whenever the President shall have issued a proclamation under 
the authority of Section 1 (a) it shall thereafter be unlawful to 
export or transport, or attempt to export or transport, or cause to be 
exported or transported, from the United States to any State named 
in such proclamation, any articles or materials (except copyrighted 
articles or materials) until all right, title, and interest therein shall 
have been transferred to some foreign government, agency, institu- 
tion, association, partnership, corporation, or national. Issuance of a 
bill of lading under which title to the articles or materials to be 
exported or transported passes to a foreign purchaser unconditionally 
upon the delivery of such articles or materials to a carrier, shall con- 
stitute a transfer of all right, title, and interest therein within the 
meaning of this subsection. The shipper of such articles or materials 
shall be required to file with the collector of the port from or through 


eee 


which they are to be exported a declaration under oath that he has 
complied with the requirements of this subsection with respect to | 


transfer of right, title, and interest in such articles or materials, and 
that he will comply with such rules and regulations as shall be pro- 


mulgated from time to time. Any such declaration so filed shall bea | 


conclusive estoppel against any claim of any citizen of the United 
States of right, title, or interest in such articles or materials, if such 
citizen had knowledge of the filing of such declaration; and the expor- 
tation or transportation of any articles or materials without filing 
the declaration required by this subsection shall be a conclusive 
estoppel against any claim of any citizen of the United States of 
right, title, or interest in such articles or materials, if such citizen 
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had knowledge of such violation. No loss incurred by any such citizen 
(1) in connection with the sale or transfer of right, title, and interest 
in any such articles or materials or (2) in connection with the expor- 
tation or transportation of any such copyrighted articles or materials, 
shall be made the basis of any claim put forward by the Government 
of the United States. 

(d) Insurance written by underwriters on articles or materials 
included in shipments which are subject to restrictions under the pro- 
visions of this joint resolution, and on vessels carrying such ship- 
ments shall not be deemed an American interest therein, and no 
insurance policy issued on such articles or materials, or vessels, and 
no loss incurred thereunder or by the owners of such vessels, shall be 
made the basis of any claim put forward by the Government of the 
United States. 

(e) Whenever any proclamation issued under the authority of Sec- 
tion 1 (a) shall have been revoked with respect to any State the pro- 
visions of this section shall thereupon cease to apply with respect to 
such State, except as to offenses committed prior to such revocation. 

(f) The provisions of subsection (a) of this section shall not apply 
to transportation by American vessels on or over lakes, rivers, and 
inland waters bordering on the United States, or to transportation 
by aircraft on or over lands bordering on the United States; and the 
provisions of subsection (c) of this section shall not apply (1) to such 
transportation of any articles or materials other than articles listed 
in a proclamation referred to in or issued under the authority of Sec- 
tion 12 (i), or (2) to any other transportation on or over lands border- 
ing on the United States of any articles or materials other than articles 
listed in a proclamation referred to in or issued under the authority 
of Section 12 (i); and the provisions of subsections (a) and (c) of this 
section shall not apply to the transportation referred to in this sub- 
section and subsections (g) and (h) of any articles or materials listed 
in a proclamation referred to in or issued under the authority of 
Section 12 (i) if the articles or materials so listed are to be used exclu- 
sively by American vessels, aircraft, or other vehicles in connection 
with their operation and maintenance. 

(g) The provisions of subsections (a) and (c) of this section shall 
not apply to transportation by American vessels (other than aircraft) 
of mail, passengers, or any articles or materials (except articles or 
materials listed in a proclamation referred to in or issued under the 
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authority of Section 12 (i) (1) to any port in the Western Hemisphere 
south of thirty-five degrees north latitude, (2) to any port in the 
Western Hemisphere north of thirty-five degrees north latitude and 
west of sixty-six degrees west longitude, (3) to any port on the Pacific 


or Indian Oceans, including the China Sea, the Tasman Sea, the Bay | 


of Bengal, and the Arabian Sea, and any other dependent waters of 
either of such oceans, seas, or bays, or (4) to any port on the Atlantic 
Ocean or its dependent waters south of thirty degrees north latitude, 
The exceptions contained in this subsection shall not apply to any 
such port which is included within a combat area as defined in Section 
3 which applies to such vessels. 

(h) The provisions of subsections (a) and (c) of this section shall 
not apply to transportation by aircraft of mail, passengers, or any 
articles or materials (except articles or materials listed in a proclama- 
tion referred to in or issued under theauthority of Section 12 (i) ) (1) to 
any port in the Western Hemisphere, or (2) to any port on the Pacific 
or Indian Oceans, including the China Sea, the Tasman Sea, the Bay 
of Bengal, and the Arabian Sea, and any other dependent waters of 
either of such oceans, seas, or bays. The exceptions contained in this 
subsection shall not apply to any such port which is included within 
a combat area as defined in Section 3 which applies to such aircraft. 

(i) Every American vessel to which the provisions of subsections 
(g) and (h) apply, and every neutral vessel to which the provisions of 
subsection (1) apply, shall, before departing from a port or from the 
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jurisdiction of the United States, file with the collector of customs of | 


the port of departure, or if there is no such collector at such port then 
with the nearest collector of customs, a sworn statement (1) contain- 
ing a complete list of all the articles and materials carried as cargo 
by such vessel, and the names and addresses of the consignees of all 
such articles and materials, and (2) stating the ports at which such 
articles and materials are to be unloaded and the ports of call of such 


vessel. All transportation referred to in subsections (f), (g), (h), and (I) | 


of this section shall be subject to such restrictions, rules, and regula- 
tions as the President shall prescribe; but no loss incurred in con- 


subsections (g), (h), and (1) of this section shall be made the basis of 


nection with any transportation excepted under the provisions of | 


any claim put forward by the Government of the United States. 

(j) Whenever all proclamations issued under the authority of 
Section 1 (a) shall have been revoked, the provisions of subsections 
(f), (g), (h), (i), and (1) of this section shall expire. 
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(k) The provisions of this section shall not apply to the current 
voyage of any American vessel which has cleared for a foreign port 
and has departed from a port or from the jurisdiction of the United 
States in advance of (1) the date of enactment of this joint resolution, 
or (2) any proclamation issued after such date under the authority of 
Section 1 (a) of this joint resolution; but any such vessel shall proceed 
at its own risk after either of such dates, and no loss incurred in con- 
nection with any such vessel or its cargo after either of such dates 
shall be made the basis of any claim put forward by the Government 
of the United States. 

(1) The provisions of subsection (c) of this section shall not apply 
to the transportation by a neutral vessel to any port referred to in 
subsection (g) of this section of any articles or materials (except arti- 
cles or materials listed in a proclamation referred to in or issued under 
the authority of Section 12 (i) ) so long as such port is not included 
within a combat area as defined in Section 3 which applies to American 
vessels. 


COMBAT AREAS 


SEC. 3. (a) Whenever the President shall have issued a proclama- 
tion under the authority of Section 1 (a), and he shall thereafter find 
that the protection of citizens of the United States so requires, he 
shall, by proclamation, define combat areas, and thereafter it shall be 
unlawful, except under such rules and regulations as may be pre- 
scribed, for any citizen of the United States or any American vessel 
to proceed into or through any such combat area. The combat areas 
so defined may be made to apply to surface vessels or aircraft, or both. 

(b) In case of the violation of any of the provisions of this section 
by any American vessel, or any owner or officer thereof, such vessel, 
owner, or officer shall be fined not more than $50,000 or imprisoned 
for not more than five years, or both. Should the owner of such vessel 
be a corporation, organization, or association, each officer or director 
participating in the violation shall be liable to the penalty herein- 
above prescribed. In case of the violation of this section by any citizen 
traveling as a passenger, such passenger may be fined not more than 
$10,000 or imprisoned for not more than two years, or both. 

(c) The President may from time to time modify or extend any 
proclamation issued under the authority of this section, and when the 
conditions which shall have caused him to issue any such proclama- 
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tion shall have ceased to exist he shall revoke such proclamation and 
the provisions of this section shall thereupon cease to apply, except 
as to offenses committed prior to such revocation. 


AMERICAN RED CROSS 


Sec. 4. The provisions of Section 2 (a) shall not prohibit the trans- 
portation by vessels under charter or other direction and control of 
the American Red Cross, proceeding under safe conduct granted by 
States named in any proclamation issued under the authority of Sec- 
tion 1 (a), of officers and American Red Cross personnel, medical 
personnel, and medical supplies, food, and clothing, for the relief of 
human suffering. 


TRAVEL ON VESSELS OF BELLIGERENT STATES 


Sec. 5. (a) Whenever the President shall have issued a proclama- 
tion under the authority of Section 1 (a) it shall thereafter be unlawful 
for any citizen of the United States to travel on any vessel of any 
State named in such proclamation, except in accordance with such 
rules and regulations as may be prescribed. 

(b) Whenever any proclamation issued under the authority of 
Section 1 (a) shall have been revoked with respect to any State 
the provisions of this section shall thereupon cease to apply with 
respect to such State, except as to offenses committed prior to such 
resegation. 


ARMING OF AMERICAN MERCHANT VESSELS PROHIBITED 


Sec. 6. Whenever the President shall have issued a proclamation 
under the authority of Section 1 (a), it shall thereafter be unlawful, 
until such proclamation is revoked, for any American vessel, engaged 
in commerce with any foreign State to be armed, except with small 
arms and ammunition therefor, which the President may deem neces- 
sary and shall publicly designate for the preservation of discipline 
aboard any such vessel. 


FINANCIAL TRANSACTIONS 


Sec. 7. (a) Whenever the President shall have issued a proclama- 
tion under the authority of Section 1 (a), it shall thereafter be unlaw- 
ful for any person within the United States to purchase, sell, or 
exchange bonds, securities, or other obligations of the government of 
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any State named in such proclamation, or of any political subdivision 
of any such State, or of any person acting for or on behalf of the 
Government of any such State, or political subdivision thereof, issued 
after the date of such proclamation, or to make any loan or extend 
any credit (other than necessary credits accruing in connection with 
the transmission of telegraph, cable, wireless and telephone services) 
to any such government, political subdivision, or person. The pro- 
visions of this subsection shall also apply to the sale by any person 
within the United States to any person in a State named in any such 
proclamation of any articles or materials listed in a proclamation 
referred to in or issued under the authority of Section 12 (i). 

(b) The provisions of this section shall not apply to a renewal or 
adjustment of such indebtedness as may exist on the date of such 
proclamation. 

(c) Whoever shall knowingly violate any of the provisions of this 
section or of any regulations issued thereunder shall, upon conviction 
thereof, be fined not more than $50,000 or imprisoned for not more 
than five years, or both. Should the violation be by a corporation, 
organization, or association, each officer or director thereof participat- 
ing in the violation shall be liable to the penalty herein prescribed. 

(d) Whenever any proclamation issued,under the authority of Sec- 
tion 1 (a) shall have been revoked with respect to any State the pro- 
visions of this section shall thereupon cease to apply with respect to 
such State, except as to offenses committed prior to such revocation 


SOLICITATION AND COLLECTION OF FUNDS AND CONTRIBUTIONS 


SEc. 8. (a) Whenever the President shall have issued a proclama- 
tion under the authority of Section 1 (a), it shall thereafter be unlaw- 
ful for any person within the United States to solicit or receive any 
contribution for or on behalf of the government of any State named 
in such proclamation or for or on behalf of any agent or instrumen- 
tality of any such State. 

(b) Nothing in this section shall be construed to prohibit the 
solicitation or collection of funds and contributions to be used for 
medical aid and assistance, or for food and clothing to relieve human 
suffering, when such solicitation or collection of funds and contribu- 
tions is made on behalf of and for use by any person or organization 
which is not acting for or on behalf of any such government, but all 
such solicitations and collections of funds and contributions shail be 
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in accordance with and subject to such rules and regulations as may 
be prescribed. 


(c) Whenever any proclamation issued under the authorityof Sec- | 


tion 1 (a) shall have been revoked with respect to any State the pro- 
visions of this section shall thereupon cease to apply with respect to 
such State, except as to offenses committed prior to such revocation. 


AMERICAN REPUBLICS 


SEc. 9. This joint resolution (except Section 12) shall not apply to 
any American republic engaged in war against a non-American State 


' 
' 


| 


or States, provided the American republic is not cooperating witha | 


non-American State or States in such war. 


RESTRICTIONS ON USE OF AMERICAN PORTS 


SEc. 10. (a) Whenever, during any war in which the United States 
is neutral, the President, or any person thereunto authorized by him, 


enon 


shall have cause to believe that any vessel, domestic or foreign, | 


whether requiring clearance or not, is about to carry out of a port or 
from the jurisdiction of the United States, fuel, men, arms, ammuni- 
tion, implements of war, supplies, dispatches, or information to any 
warship, tender, or supply ship of a State named in a proclamation 
issued under the authority of Section 1 (a), but the evidence is not 
deemed sufficient to justify forbidding the departure of the vessel as 
provided for by Section 1, title V, chapter 30, of the Act approved 


' 
' 


June 15, 1917 (40 Stat. 217, 221; U. S. C., 1934 edition, title 18, sec. | 


31), and if, in the President’s judgment, such action will serve to 
maintain peace between the United States and foreign States, or to 
protect the commercial interests of the United States and its citizens, 
or to promote the security or neutrality of the United States, he shall 
have the power, and it shall be his duty, to require the owner, master, 
or person in command thereof, before departing from a port or from 
the jurisdiction of the United States, to give a bond to the United 
States, with sufficient sureties, in such amount as he shall deem 
proper, conditioned that the vessel will not deliver the men, or any 
fuel, supplies, dispatches, information, or any part of the cargo, to 
any warship, tender, or supply ship of a State named in a proclama- 
tion issued under the authority of Section 1 (a). 

(b) If the President, or any person thereunto authorized by him, 
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shall find that a vessel, domestic or foreign, in a port of the United 
States, has previously departed from a port or from the jurisdiction 
of the United States during such war and delivered men, fuel, sup- 
plies, dispatches, information, or any part of its cargo to a warship, 
tender, or supply ship of a State named ina proclamation issued under 
the authority of Section 1 (a), he may prohibit the departure of such 
vessel during the duration of the war. 

(c) Whenever the President shall have issued a proclamation under 
Section 1 (a) he may, while such proclamation is in effect, require 
the owner, master, or person in command of any vessel, foreign or 
domestic, before departing from the United States, to give a bond to 
the United States, with sufficient sureties, in such amount as he shall 
deem proper, conditioned that no alien seaman who arrived on such 
vessel shall remain in the United States for a longer period than that 
permitted under the regulations, as amended from time to time, issued 
pursuant to Section 33 of the Immigration Act of February 5, 1917 
(U. S. C., title 8, sec. 168). Notwithstanding the provisions of said 
section 33, the President may issue such regulations with respect to 
the landing of such seamen as he deems necessary to insure their 
departure either on such vessel or another vessel at the expense of such 
owner, master, or person in command. 


SUBMARINES AND ARMED MERCHANT VESSELS 


Sec. 11. Whenever, during any war in which the United States is 
neutral, the President shall find that special restrictions placed on 
the use of the ports and territorial waters of the United States by the 
submarines or armed merchant vessels of a foreign State will serve to 
maintain peace between the United States and foreign States, or to 
protect the commercial interests of the United States and its citizens, 
or to promote the security of the United States, and shall make procla- 
mation thereof, it shall thereafter be unlawful for any such submarine 
or armed merchant vessel to enter a port or the territorial waters of 
the United States or to depart therefrom, except under such condi- 
tions and subject to such limitations as the President may prescribe. 
Whenever, in his judgment, the conditions which have caused him to 
issue his proclamation have ceased to exist, he shall revoke his procla- 
mation and the provisions of this section shall thereupon cease to 
apply, except as to offenses committed prior to such revocation. 
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NATIONAL MUNITIONS CONTROL BOaakD 


SEc. 12. (a) There is hereby established a National Munitions Con- 
trol Board (hereinafter referred to as the ‘‘ Board’’). The Board shall 
consist of the Secretary of State, who shall be chairman and executive 
officer of the Board, the Secretary of the Treasury, the Secretary of 
War, the Secretary of the Navy, and the Secretary of Commerce, 
Except as otherwise provided in this section, or by other law, the 
administration of this section is vested in the Secretary of State, 
The Secretary of State shall promulgate such rules and regulations 
with regard to the enforcement of this section as he may deem neces- 
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sary to carry out its provisions. The Board shall be convened by the | 


chairman and shall hold at least one meeting a year. 

(b) Every person who engages in the business of manufacturing, 
exporting, or importing any arms, ammunition, or implements of war 
listed in a proclamation referred to in or issued under the authority 
of subsection (i) of this section, whether as an exporter, importer, 
manufacturer, or dealer, shall register with the Secretary of State his 
name, or business name, principal place of business, and places of 
business in the United States, and a list of the arms, ammunition, and 
implements of war which he manufactures, imports, or exports. 

(c) Every person required to register under this section shall notify 
the Secretary of State of any change in the arms, ammunition, or 
implements of war which he exports, imports, or manufactures; and 
upon such notification the Secretary of State shall issue to such person 
an amended certificate of registration, free of charge, which shall 
remain valid until the date of expiration of the original certificate. 
Every person required to register under the provisions of this section 
shall pay a registration fee of $100. Upon receipt of the required 
registration fee, the Secretary of State shall issue a registration cer- 
tificate valid for five years, which shall be renewable for further 
periods of five years upon the payment for each renewal of a fee of 
$100; but valid certificates of registration (including amended cer- 
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tificates) issued under the authority of Section 2 of the joint resolution | 
of August 31,1935, or Section § of the joint resolution of August 31, | 


1935, as amended, shall, without payment of any additional registra- 
tion fee, be considered to be valid certificates of registration issued 
under this subsection, and shall remain valid for the same period as 
if this joint resolution had not been enacted. 
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(d) It shall be unlawful for any person to export, or attempt to 
export, from the United States to any other State, any arms, ammu- 
nition, or implements of war listed in a proclamation referred to in or 
issued under the authority of subsection (i) of this section, or to 
import, or attempt to import, to the United States from any other 
State, any of the arms, ammunition, or implements of war listed in 
any such proclamation, without first having submitted to the Secre- 
tary of State the name of the purchaser and the terms of sale and 
having obtained a license therefor. 

(e) All persons required to register under this section shall main- 
tain, subject to the inspection of the Secretary of State, or any person 
or persons designated by him, such permanent records of manufacture 
for export, importation, and exportation of arms, ammunition, and 
implements of war as the Secretary of State shall prescribe. 

(f) Licenses shall be issued by the Secretary of State to persons 
who have registered as herein provided for, except in cases of export 
or import licenses where the export of arms, ammunition, or imple- 
ments of war would be in violation of this joint resolution or any other 
law of the United States, or of a treaty to which the United States is 
a party, in which cases such licenses shall not be issued; but a valid 
license issued under the authority of Section 2 of the joint resolution 
of August 31, 1935, or Section 5 of the joint resolution of August 31, 
1935, as amended, shall be considered to be a valid license issued 
under this subsection, and shall remain valid for the same period as 
if this joint resolution had not been enacted. 

(g) No purchase of arms, ammunition, or implements of war shall 
be made on behalf of the United States by any officer, executive 
department, or independent establishment of the Government from 
any person who shall have failed to register under the provisions of 
this joint resolution. 

(h) The Board shall make a report to Congress on January 3 and 
July 3 of each year, copies of which shall be distributed as are other 
reports transmitted to Congress. Such reports shall contain such 
information and data collected by the Board as may be considered of 
value in the determination of questions connected with the control 
of trade in arms, ammunition, and implements of war, including the 
name of the purchaser and the terms of sale made under any such 
license. The Board shall include in such reports a list of all persons 
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required to register under the provisions of this joint resolution, and 

full information concerning the licenses issued hereunder, including 

. the name of the purchaser and the terms of sale made under any such 

i] license. 

i (i) The President is hereby authorized to proclaim upon recom- 
mendation of the Board from time to time a list of articles which shall 
be considered arms, ammunition, and implements of war for the 

. purposes of this section; but the proclamation Numbered 2237, of 

) May 1, 1937 (50 Stat. 1834), defining the term “‘arms, ammunition, | 

. and implements of war’’ shall, until it is revoked, have full force and | 

effect as if issued under the authority of this subsection. 


REGULATIONS 


Sec. 13. The President may, from time to time, promulgate such . 
rules and regulations, not inconsistent with law, as may be necessary 
i and proper to carry out any of the provisions of this joint resolution; 
and he may exercise any power or authority conferred on him by 
this joint resolution through such officer or officers, or agency or g 


agencies, as he shall direct. C 
| c 
; ik as 
} UNLAWFUL USE OF THE AMERICAN FLAG 
} Sec. 14. (a) It shall be unlawful for any vessel belonging to or | 
| operating under the jurisdiction of any foreign State to use the flag 
iH of the United States thereon, or to make use of any distinctive signs | 4! 
i ki . di ° h h ° A ° I re 
ih or markings, indicating that the same is an American vessel. : 
i (b) Any vessel violating the provisions of subsection (a) of this vu 
ij section shall be denied for a period of three months the right to enter 
hi. the ports or territorial waters of the United States except in cases of 
i é ' 
force majeure. 7 
: to / 
suc 
GENERAL PENALTY PROVISION hoe 
Sec. 15. In every case of the violation of any of the provisions of 
this joint resolution or of any rule or regulation issued pursuant . 
thereto where a specific penalty is not herein provided, such violator 7 
or violators, upon conviction, shall be fined not more than $10,000, 
offe 


or imprisoned not more than two years, or both. 
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DEFINITIONS 


Sec. 16. For the purposes of this joint resolution— 

(a) The term “ United States, ’’ when used in a geographical sense, 
includes the several States and Territories, the insular possessions of 
the United States (including the Philippine Islands), the Canal Zone, 
and the District of Columbia. 

(b) The term ‘ person’’ includes a partnership, company, associa- 
tion, or corporation, as well as a natural person. 

(c) The term “ vessel’’ means every description of watercraft and 
aircraft capable of being used as a means of transportation on, under, 
or over water. 

(d) The term “‘American vessel” means any vessel documented, 
and any aircraft registered or licensed, under the laws of the United 
States. 

(e) The term ‘State’ shall include nation, government, and 
country. 

(f) The term “‘citizen’”’ shall include any individual owing alle- 
giance to the United States, a partnership, company, or association 
composed in whole or in part of citizens of the United States, and any 
corporation organized and existing under the laws of the United States 
as defined in subsection (a) of this section. 


SEPARABILITY OF PROVISIONS 


Sec. 17. If any of the provisions of this joint resolution, or the 
application thereof to any person or circumstance, is held invalid, the 
remainder of the joint resolution, and the application of such pro- 
vision to other persons or circumstances, shall not be affected thereby. 


APPROPRIATIONS 


Sec. 18. There is hereby authorized to be appropriated from time 
to time, out of any money in the Treasury not otherwise appropriated, 
such amounts as may be necessary to carry out the provisions and 
accomplish the purposes of this joint resolution. 


REPEALS 


Sec. 19. The joint resolution of August 31, 1935, as amended, and 
the joint resolution of January 8, 1937, are hereby repealed; but 
offenses committed and penalties, forfeitures, or liabilities incurred 
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. under either of such joint resolutions prior to the date of enactment 
of this joint resolution may be prosecuted and punished, and suits 
and proceedings for violations of either of such joint resolutions or 
of any rule or regulation issued pursuant thereto may be commenced 
and prosecuted, in the same manner and with the same effect as if | 
such joint resolutions had not been repealed. 


SHORT TITLE 


SEc. 20. This joint resolution may be cited as the ‘‘ Neutrality Act 


of 1939.” 
Approved, November 4, 1939, 12:04 p. m. 
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